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PARTI Big TO PROCEEDINGS BELOW
The plaintiffs were S&W Construction Company ("S&W") and
Fireman's Fund Insurance Company ("Fireman's Fund").

They are

the appellees.
The defendants were Cyprus-Thompson Creek Mining Company
and Cyprus Mines Corporation.

However, Cyprus Mines Corporation

was dismissed pursuant to stipulation at trial.

Judgment was

rendered against both Cyprus-Thompson Creek Mining Company and
Cyprus Minerals Company, the parent of Cyprus-Thompson Creek
Mining Company.

Cyprus-Thompson Creek Mining Company and Cyprus

Minerals Company are the appellants.

Throughout this brief,

they are referred to collectively as "defendants" or "CyprusThompson Creek. "

i
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JURISDICTION
The Supreme Court has jurisdiction of this appeal
pursuant to Section 78-2-2(3)(j) of the Utah Code.
ISSUES PRESENTED AND STANDARDS OF REVIEW
1.

Issue;

Did the trial court err in awarding S&W

the contract surplus of $311, 310.00 in the absence of any
contractual basis for such an award?
Standard of Review:
question of law.

This issue presents a

The resolution of this issue depends on the

interpretation of Section 43. 3 of the contract concerning what
constitutes work actually performed by S&W and on the legal
meaning and effect of the evidence adduced on this point.
Therefore, this Court should review the ruling "under a
correctness standard" and accord the trial court' s construction
"no particular weight."

50 W. Broadway Assoc, v. Redevelopment

Agency, 784 P. 2d 1162, 1171 (Utah 1989)(quoting Kimball v.
Campbell. 699 P. 2d 714, 716 (Utah 1985)).
2.

Issue:

Did the trial court err in awarding S&W

more than $129,957. 73 under Section 43. 3, the contract provision
that allowed S&W to recover the amount reasonably due for the
work that S&W had done before default?
Standard of Review:

Like the first issue, this

issue presents primarily a question of law.

The resolution of

this issue depends on interpretation of Section 43. 3 concerning
what constitutes work actually performed and on the legal
meaning and effect of the evidence adduced on this point.
g \wpl\020\00000ymf W51

Therefore, this Court should review the ruling "under a
correctness standard" and accord the trial court' s construction
"no particular weight."

50 W. Broadway Assoc. , 784 P. 2d at 1171

(quoting Kimball, 699 P. 2d at 716).
3.

Issue:

Did the trial court err in awarding

Fireman's Fund the contract surplus of $377,310.00 in the
absence of any contractual basis for such an award?
Standard of Review:

This issue presents

primarily a question of law because there is no dispute about
the underlying facts.

The legal question is:

Is there any

contractual or equitable theory under which Fireman' s Fund could
recover?

The answer to the first part of this question depends

on contract interpretation.

The answer to the second part of

the question depends on the application of legal rules to
Fireman' s Fund' s performance in completion of the construction
work in question and on the trial court' s legal interpretation
of that performance.

Therefore, this Court should review the

ruling "under a correctness standard" and accord the trial
court's construction "no particular weight."

50 W. Broadway

Assoc., 784 P. 2d at 1171 (quoting Kimball. 699 P. 2d at 716).
4.

Issue:

Did the trial court err in awarding

prejudgment interest?
Standard of Review:
questions of law.

This issue presents

Its resolution depends on a determination of

whether the amount of the judgment was liquidated or
-2g-\wpl\020\00000ymf W51

mathematically ascertainable under the Idaho cases governing
awards of prejudgment interest.

Therefore, the Court should

"review the trial court's rulings for correctness and accord
them no particular deference. "

Mountain Fuel Supply CO. V. Salt

Lake City, 752 P. 2d 884, 887 (Utah 1988); see also Canyon
Country Store v. Bracey, 781 P. 2d 414, 422 (Utah 1989)(treating
prejudgment interest as a legal issue).
5.

Issue:

Did the trial court err in ruling that

based on the contract's choice of law provision, the judgment
would bear interest at the rate of eighteen percent pursuant to
Section 28-22-104(2) of the Idaho Code rather than twelve
percent as provided by Section 15-1-4 of the Utah Code?
Standard of Review:
question of law only.

This issue presents a

Its determination depends entirely on the

proper construction of Section 15-1-4.

Therefore, the Court

should "review the trial court's [ruling] for correctness and
accord [it] no particular deference."

Mountain Fuel Supply, 752

P. 2d at 887.
STATUTES TQ BE INTERPRETED
Section 15-1-4 of the Utah Code reads as follows:
Any judgment rendered on a lawful
contract shall conform thereto and shall
bear the interest agreed upon by the
parties, which shall be specified in the
judgment; other judgments shall bear
interest at the rate of 12% per annum.
Utah Code Ann. § 15-1-4 (1986).

-3g \wpl\020\00000ymf W51

Section 28-22-104 of the Idaho Code reads as follows:
(1) When there is no express contract
in writing fixing a different rate of
interest, interest is allowed at the rate of
twelve cents (120)on the hundred by the year
on:
1.
Money due by express contract.
2.
Money after the same becomes due.
3.
Money lent.
4.
Money received to the use of
another and retained beyond a reasonable
time without the owner' s consent, express or
implied.
5.
Money due on the settlement of
mutual accounts from the date the balance is
ascertained.
6.
Money due upon open accounts after
three (3) months from the date of the last
item.
(2) The legal rate of interest on
money due on the judgment of any competent
court or tribunal shall be the rate of five
percent (5%) plus the base rate. The base
rate shall be determined on July 1 of each
year by the Idaho state treasurer and shall
be the weekly average yield on United States
treasury securities as adjusted to a
constant maturity of one (1) year and
rounded up to the nearest one-eighth percent
(1/8%). The base rate shall be determined
by the Idaho state treasurer utilizing the
published interest rates during the week
preceding July 1 of the year in which such
interest is being calculated. The announced
base rate shall apply to all such judgments
during the succeeding twelve (12) months.
Idaho Code § 28-22-104 (Supp. 1990).
STATEMENT OF CASE
NATURE OF PROCEEDINGS BELOW
This appeal is from a judgment of the Third Judicial
District Court, signed by the Honorable Leonard H. Russon and
-4g \wpl\020\00000ymf W51

entered on October 1, 1990.

The judgment awarded the

plaintiffs, S&W and Fireman's Fund, $377,310.00, plus
prejudgment interest in the amount of $307,508.00.

The judgment

also awarded post-judgment interest to the plaintiffs at the
Idaho statutory rate of eighteen percent per annum from the date
of entry.

(R. Vol. II 00660-00674; Add. E).

The judgment was

entered after a bench trial which took place between April 10
and April 14, 1990.

In a ruling entered November 28, 1990, the

court overruled defendants' objections to the judgment and
denied defendants' motion to amend the findings of fact and
conclusions of law.

(R. Vol. II 00811-00814; Add. H).

Defendants filed a notice of appeal on the 21st day of December
1990.

(R. Vol. II 00833-00835).
STATEMENT OF FACTS
1.

This is a contract action in which the

plaintiffs, Fireman' s Fund Insurance Company and S&W
Construction Company, seek to recover the "contract balance" for
the heating, ventilating, air conditioning, and architectural
portions of the construction of defendant Cyprus-Thompson
Creek' s molybdenum mine located near Challis, Idaho.

The term

"contract balance" means the difference between the total stated
contract price and the costs incurred to do the contract work.
2.

The contract for the S&W portion of the work was

executed on June 2, 1982.
(Ex.

The contract price was $3,702,950.00.

3-P; Add. I).
-5-
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3.

On or about June 2, 1982, Fireman' s Fund issued

both a labor and material bond and a performance bond on the
project.

These bonds were each in the amount of $3,702,950.00

and were issued to guarantee the obligations of S&W under the
contract of June 2, 1982.

Cyprus-Thompson Creek was named as

the obligee on each bond.

(Ex. 2-P).

4.

After several months of performing its work on

the project, S&W defaulted on May 26, 1983.

It ceased all work

and abandoned all effort to complete its obligations under the
contract.

At the time of the default, S&W had completed

significant portions of the required work.

(Ex. 6-P; Tr. Vol.

II pp. 18-19; Tr. Vol. Ill pp. 40-41).
5.

jison-Knudsen of Boise, Idaho was the contract

manager for Cyprus-Thompson Creek on those portions of the
project being done by S&W.

Morrison-Knudsen supervised and

inspected the work that S&W was doing; it also received periodic
requests for progress payments which, upon approval by MorrisonKnudsen, were paid by Cyprus-Thompson Creek.

The principal

Morrison-Knudsen supervisory personnel involved with the S&W
work were Frank Misclevitz and Art Peavey.
at trial.

Mr. Peavey testified

(Tr. Vol. Ill p. 34).
6.

At the time of default, S&W had submitted seven

requests for progress payments in the total amount of
$1, 656, 587. 00.

Cyprus-Thompson Creek had paid this amount.

Also at the time of default, there was an outstanding progress
-6S \WDl\020\00000vmf W51

payment request, number 8, for work performed in April of 1983
in the amount of $775,214.00.

Shortly after default, S&W

submitted an additional progress payment request, number 9, in
the amount of $587,979.21 for work performed just prior to
default.

(Ex. 4-P, 46-P, 124-D, 125-D, 126-D).
7,

Immediately upon the default, Morrison-Knudsen

and Cyprus-Thompson Creek undertook the following actions:
a.

They notified Fireman' s Fund of the default and

requested that company to perform its obligations
under the bond.
b.

(Ex. 6-P, 103-D, 104-D).

They hired certain supervisory personnel of S&W

and placed them on the payroll of another
subcontractor.

The S&W project supervisor was William

Van Smith, who testified at trial.

This action was

done to insure that the S&W work would continue,
including, significantly, the supervision of S&W' s
subcontractors on the project.

Morrison-Knudsen and

Cyprus-Thompson Creek both believed it essential to
avoid delay because any such delay in the performance
of S&W' s work could disrupt and delay other parts of
the project.
8.

(Tr. Vol. Ill pp. 41-48).

During the months of June, July and August of

1983, Cyprus-Thompson Creek and Fireman's Fund engaged in
conversations and exchanged correspondence concerning the terms
and arrangements according to which Fireman' s Fund would assume
-7g-\wpl\020\00000ymf W51

and discharge its obligations under the performance bond.
Though agreement and understanding was reached on several
points, no definitive agreement was reached on all the points
under discussion.

(Ex. 8-P, 11-P, 12-P, 13-P, 14-P, 20-P, 21-P,

25-P, 27-P).
9.

Cyprus-Thompson Creek and Fireman' s Fund agreed

on the following points:
a.

Morrison-Knudsen was to direct former S&W

employees to complete the work.
b.

Morrison-Knudsen would direct and supervise the

w~-^ of S&W subcontractors.
c.

Morrison-Knudsen was to continue authorizing

payments by Cyprus-Thompson Creek with ultimate
Fireman' s Fund approval for work being performed by
subcontractors, including payments of amounts due to
subcontractors not paid by S&W.
d.

The payments to be made by Cyprus-Thompson Creek

would be, initially, from any amounts still due to be
paid under the S&W contract.
e.

Cyprus-Thompson Creek would itemize all expended

costs and submit such itemization to Fireman' s Fund
for its approval.

Both Cyprus-Thompson Creek and

Morrison-Knu :en would be allowed to charge Fireman' s
Fund for additional costs incurred because of the

-8-

supervisory role being undertaken by those two
companies.
f.

Any costs in excess of the funds remaining in the

S&W contract would be paid by Fireman' s Fund.

(Ex.

11-P, 12-P, 13-P, 15-P, 18-P, 20-P, 21-P, 110-D).
10.

Actually, Morrison-Knudsen and Cyprus-Thompson

Creek undertook the actions listed in paragraphs 9 a, b and c
above before any understandings were reached with Fireman' s
Fund.

Morrison-Knudsen and Cyprus-Thompson Creek took these

actions (1) to avoid disruption and delay to the project and (2)
because Fireman' s Fund was dilatory in assuming its obligations
under the bond.

(Tr. Vol. Ill pp. 41-48, 116-119; Ex. 11-P).

11.

Agreement was not reached on the following

a.

Fireman' s Fund would not agree to any liability

points:

in excess of the stated limits of the bond.
b.

The parties never agreed to the payment of the

remaining contract balance due on the completion of
the project to Fireman's Fund; in this connection,
Fireman' s Fund refused to agree to a Cyprus-Thompson
Creek request for a hold harmless agreement from
Fireman' s Fund in the event third party claims were
asserted against remaining contract funds.
25-P, 27-P).

-9g:\wp!\020\OOOOOymf.W51

(Ex. 21-P,

12.

Despite the failure to reach agreement on all

points, the work to be done on the S&W contract was completed
under the direction and supervision of Morrison-Knudsen and
Cyprus-Thompson Creek.
13.

Fireman' s Fund hired an independent consulting

firm, Contract Surety Consultants of Wichita, Kansas.
of this company made several trips to the job site.

Employees
Contract

Surety Consultants also monitored the costs of the project,
approved required change orders and reported to Fireman' s Fund
on the progress of the work.

The principal representative of

Contract Surety Consultants on the project was Phil Robson, who
testified at trial.
14.

(Tr. Vol. I pp. 112-113).

The work was completed in the late fall of 1983

and was accepted by Cyprus-Thompson Creek in December of 1983.
The work was completed very close to schedule and without any
meaningful increase in cost.

There remained, therefore a

contact "surplus" or balance representing the difference between
the contract price plus change orders and the actual total cost
to do the work.
15.

(Ex. 36-P).
Fireman' s Fund expended no monies on the actual

work required to complete the project.
came from Cyprus-Thompson Creek.

All the money to do so

Neither Fireman' s Fund nor

Contract Surety Consultants directed, supervised or performed
any actual construction work on the project.

The work was

completed by S&W subcontractors who were being directed by
-10g \wpt\020\00000ymf W51

personnel of Morrison-Knudsen, Cyprus-Thompson Creek and the
former S&W employees hired by Morrison-Knudsen and Cyprus Thompson Creek at the time of the S&W default.l
pp.

(Tr. Vol. I

82, 94).
16.

On June 21, 1984, Denton M. Hatch, as attorney

for Fireman' s Fund, wrote to Cyprus-Thompson Creek requesting
payment to Fireman's Fund*of the "balance of approximately
$300, 000 on the contract. "

The letter also offered to give a

hold harmless agreement from Fireman's Fund to Cyprus-Thompson
Creek for any third party claims which might be asserted to
these funds.

(Ex. 38-P).

17.

Fireman' s Fund and S&W filed suit against Cyprus-

Thompson Creek Mining Company and Cyprus Mines Corporation on
February 7, 1986.
for relief.

The complaint asserted six separate claims

Essentially, plaintiffs sought the recovery of

approximately $300,000.00 in "excess contract funds, plus
attorneys' fees and interest."
18.

(R. Vol. I 00002-00009).

From April 10 through April 13, 1990, trial was

held in the Third Judicial District Court before the Honorable
Leonard H. Russon, sitting without a jury.

(R. Vol. II 00566-

00569).

'Fireman' s Fund' s only expenses were administrative costs and
the amounts it paid to Contract Surety Consultants.
(Tr. Vol. I
pp. 94-95).
-11g- \wpl\020\00000ymf W51

19.

In a memorandum decision dated April 26, 1990,

the court awarded $377,310.00 "as the net retainage" due to
plaintiffs.

The ruling denied any recovery for prejudgment

interest or attorneys' fees.
20.

(R. Vol. II 00577-00584; Add. A).

On July 25, the court ruled on plaintiffs' motion

to amend the memorandum decision.

The trial court reversed its

prior determination and awarded prejudgment interest to
plaintiffs.

The interest awarded was at the rate of twelve

percent, according to the statutory rate provided under Idaho
law.

Idaho law was used as all parties agreed that the contract

provided Idaho law would determine all questions concerning
performance of the contract.

(R. Vol. II 00632-00633;

Add. C).
21.

On October 1, the trial court entered its

findings of fact, conclusions of law and judgment.

The judgment

provided for recovery of the contract balance of $377,310.00,
plus $307,508.00 for prejudgment interest.

The total judgment

amount was determined to bear interest at eighteen percent from
the date of judgment.

The eighteen percent rate is the Idaho

statutory post-judgment rate.

(R. Vol. II 00660-00674; Add. E,

F).
SUMMARY OF ARGUMENT
Defendants submit that the judgment of the trial court
should be reversed and this Court should award judgment in favor
of plaintiff S&W in the amount of $129,957.73, with no
-12fl \wol\020\00000vmf WS1

prejudgment interest, for the construction work done by S&W
prior to its default.

The award of $377,310.00 to both

Fireman' s Fund and S&W was legally incorrect and represents a
windfall to both S&W and Fireman' s Fund.
Under its contract with Cyprus-Thompson Creek, S&W was
only entitled to that amount of money representing the
reasonable value of work S&W had done prior to its default; it
is not entitled under its contract with Cyprus-Thompson Creek to
any contract balance or surplus.
There is no legal basis to support any award in favor
of Fireman' s Fund.

The judgment in favor of Fireman' s Fund

cannot be supported by any contractual theory.

Fireman' s Fund

also did nothing to support recovery on any other grounds.
The award of $307,508.00 in prejudgment interest was
also erroneous.

It was an improper application of the Idaho

rule that prejudgment interest should only be awarded in those
cases where the judgment amount is mathematically certain and
determinable by arithmetic computation.
Finally, the award of post-judgment interest at the
Idaho rate of eighteen percent was incorrect.

Under Utah

statutory and case law, the Utah rate of twelve percent should
have been applied to the judgment and should be applied to the
judgment entered by this Court.

-13g \wpl\020\00000ymf W51

ARGUMENT
The trial court's judgment grants a windfall to both
S&W and Fireman' s Fund.

The amount of this unearned benefit is

the difference between the judgment amount of $377,310.00 and
$129, 957. 73, the amount S&W actually earned prior to its
default.

This difference of $247,352. 27 is a windfall because,

as points 1 through 3 of this argument should make clear,
neither S&W nor Fireman' s Fund did anything to earn this money,
either as a matter of law or of fact.

1.

The trial court erroneously awarded the full

contract balance of 6377.310.00 to S&W.
The court's award of $377,310.00 to S&W is based upon
conclusion of law number 2, in which the court ruled:
2.
Because Cyprus-Thompson Creek has
been made whole, it is not entitled to keep
the contract surplus in excess of the above
$9, 952. 00. Because S&W' s rights under the
contract were not terminated, and because
all work was completed and accepted as
satisfactory by Cyprus, S&W is entitled
under Section 43. 3 of the contract to
recover the contract surplus, minus the
damages, loss and additional expense
resulting from the default. S&W is thus
entitled to $387, 262. 00 minus $9, 952. 00, or
$377,310.00 under its contract with CyprusThompson Creek.
(R. Vol. II 00673-00674; Add. F).
This conclusion is erroneous because it ignores the
plain language of the contract section upon which it is based.
Section 43. 3 provides, in pertinent part:

-14g \wpl\020\00000ymf W51

(Ex.

In the event of any such default,
defect, delay, bankruptcy or
insolvency, CONTRACTOR shall not be
entitled to any further payment until
the matter is remedied to the
satisfaction of COMPANY and shall then
be paid only such amount as is
reasonably due for WORK properly done
by CONTRACTOR, less all damages, loss
and additional expense suffered by
COMPANY as a result of such default.
If such damage, loss, and expense shall
exceed the amount due to contractor,
such amount shall be paid immediately
to COMPANY by CONTRACTOR.
No remedy
afforded to COMPANY, either under this
contract or AS A MATTER OF LAW, shall
be deemed to be exclusive.
3-P; Add I).
The quoted contract language explicitly limits any

recovery to S&W to payment for work that it had properly done
prior to its default.

The trial record demonstrates that after

default in May of 1983, S&W performed no work of any kind on the
contract.

Yet, the court's judgment of $377,310.00 for the

total balance due under the contract after completion clearly
awards S&W money for work which S&W did not do and which was
done after the default on May 25, 1983.
The determinative contract language is contained in
the phrase "CONTRACTOR shall not be entitled to any further
payment until the matter is remedied to the satisfaction of
COMPANY and shall then be paid only such amount as is reasonably
due for WORK properly done by CONTRACTOR. "

After default, S&W

was not entitled to payment for any work until four conditions
were met.

First, the default had to be remedied.
-15-
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Second, the

claimed amounts had to be reasonable.
work.

Third, S&W had to do the

Fourth, S&W had to do the work properly.

Since S&W did

nothing after May 25, 1983, it could not meet these conditions
with respect to any post-default work.
The trial court recognized that S&W' s entitlement to
any additional money was determined by Section 43. 3.

Its

finding of fact number 7 states as follows:
7.
Section 43. 3 provided that in the
event of default, defect, delay or
insolvency, S&W was not entitled to any
further payment until the matter was
remedied to the satisfaction of Cyprus, and
then S&W was entitled to only such amount as
was reasonably due for the work properly
done by S&W, less all damages, loss and
additional expenses suffered by Cyprus as a
result of such default.
(R. Vol. II 00666; Add. F).
The court misinterpreted and misapplied this language.
There are two obvious inconsistencies between the Court' s
conclusion and the evidence at trial.
the default.

First, S&W did not remedy

Cyprus-Thompson Creek and Morrison-Knudsen did.

Thus, the first condition for payment was not met.

Second, S&W

did no work after the default and, therefore, it did not comply
with the third condition that it must do the work to be paid for
it.
The Court avoided the obvious impediments to S&W' s
recovery created by the language of Section 43. 3 by adopting in
conclusion of law number 3 a legal theory based on the following
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three premises.

First, Cyprus-Thompson Creek had been made

whole; second, the S&W contract had not been formally
terminated; and, third, all work was eventually accepted and
completed in a manner satisfactory to Cyprus-Thompson Creek.
Therefore, the court appears to reason, S&W is entitled to the
contract surplus.

To understand why this legal theory does not

overcome the otherwise serious impediments to S&W' s recovery of
the contract balance under Section 43. 3, a brief review of the
evidence is necessary.

(See Tr. Vol. II p. 20, 23).

After the S&W default, Morrison-Knudsen and Cyprus Thompson Creek took over the completion of S&W' s work.
Important S&W employees were hired and placed on the payroll of
another subcontractor.

The motivating idea was to keep the job

moving forward without interruption.

To do so, Morrison-Knudsen

and Cyprus-Thompson Creek decided to carry on with the work
almost as if S&W were still on the project, even though that
company had abandoned its work.

(Tr. Vol. Ill pp. 41-48).

To achieve the required continuity, S&W was still used
as the nominal party in the execution of change orders and other
paper work.

Even S&W letterhead was used.

These actions were

taken, primarily, to avoid a potentially serious problem with
subcontractors.

Termination of the S&W contract or any

prolonged interruption in the performance of the work S&W should
have been doing could have caused the S&W subcontractors to
leave the job or otherwise stop work.
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Such a work interruption

would not only have delayed the S&W portion of the work, it
could have also delayed the completion of the entire, much
larger project.

To avoid this risk, Cyprus-Thompson Creek and

Morrison-Knudsen continued the work as though there had been no
interruption because of S&W s default.
Tr.

(Tr. Vol. II pp. 80-81;

Vol. Ill pp. 41-51, 79-83).
The final acceptance, given in December of 1983, was

for work that was completed by Morrison-Knudsen and Cyprus Thompson Creek.

Under the arrangement worked out, Fireman' s

Fund only approved and agreed with the work which was actually
done by Morrison-Knudsen and Cyprus-Thompson Creek.
The trial court's conclusion that Cyprus-Thompson
Creek had been made whole is both misleading and irrelevant.

It

is misleadina because the satisfactory completion of the job was
the result oi actions Morrison-Knudsen and Cyprus-Thompson Creek
undertook after the S&W default.

Cyprus-Thompson Creek was

"made whole" by its own swift action and efforts in completing
the job.

Secondly, the question of being made whole is

irrelevant.

What determines whether or not S&W is entitled to

additional compensation is the plain contract language of
Section 43. 3, and under that language S&W is entitled to no
further compensation after the date of its default.
Thus, the only question which the trial court could
properly decide was the second condition to S&W' s recovery: what
was the reasonable value of S&W' s work prior to its default?
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This question was disputed at trial and leads to the second
issue raised by this appeal.

2.

The trial court should have awarded S&W

6129.957.73 for the work it did prior to default.
To understand why the correct amount due to S&W is
$129,957. 73, a review of the evidence at trial is necessary.
Payments were made to S&W according to progress payment
estimates which were documents regularly prepared by S&W and
submitted each month.

The progress payment estimates reflected

S&W' s best professional judgment both as to percentage of work
completed and to the dollar value of that work.

After S&W

submitted these requests to Morrison-Knudsen, Morrison-Knudsen
inspected the work and checked the calculations on the request
forms to verify their accuracy.

If the requests were found to

be in order, Morrison-Knudsen recommended payment and Cyprus Thompson Creek paid the applicable amounts to S&W.

(Tr. Vol.

II, pp. 11-17; Tr. Vol. II pp. 145-146).
At the time of default in May of 1983, S&W had
submitted progress payment estimate number 8 for work done in
April.

This request was for $775,214.00.

This amount was not

paid because the default occurred just prior to the expected
date of payment, which would have been in early June.

Later,

progress payment estimate number 9, in the amount of $587,979.00
was also submitted for the balance of the work presumably done
by S&W prior to default.

In addition, there was an earned
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retainage amount of $94, 807. 00 due to S&W.

S&W thus had claims

for work done prior to default in the approximate amount of
$1,458,000.00.

(Ex. 46-P, 131-D).

Most of this amount represented work done by
subcontractors of S&W.
subcontractors.

S&W had neglected to pay those

The evidence showed that the bills due to

subcontractors totalled approximately $1,162,922. 00 and were
subsequently paid by Cyprus-Thompson Creek after the default.
(Ex.

46-P).

By subtracting the amount of $1,162,922.00 paid by

Cyprus-Thompson Creek to subcontractors from the approximate
total of $1,458,000.00, one obtains the figure $295,079.73.
This amount was accepted by this court in finding of fact number
27, which states:
27. The predefault earned amount
remaining after predefault expenses is
$295,039.73 [sic].
The only dispute between
the parties regarding this amount was
whether heating units on site, but not
installed, should be included in the
calculations. The unrebutted evidence shows
that inclusion or exclusion of the heating
units from the calculation makes no
difference to the total. Therefore, the
predefault earnings are clearly
ascertainable as of November 8, 1983.2
(R. Vol. II 00671; Add F).

2

Plaintiffs
advanced alternative
theories
and
claimed
alternative amounts of recovery. They sought both the $377,310.00
contract balance figure and, probably because of some doubt as to
the correctness of their position, also the $295,079.73 for the
value of work done prior to S&W7 s default.
(Ex. 46-P).
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To understand why S&W had not earned $295,079.73,
examination of the progress payment estimates and the testimony
about those estimates is required.

Like all the other

estimates, progress payment estimate number 9 included a
category called "material advances."

(Ex. 126-D).

Material

advances represented monies which Cyprus-Thompson Creek advanced
to S&W to pay for equipment being installed by subcontractors
working for S&W.

In particular, large advances had been made to

S&W to purchase specialized heating and air conditioning
equipment which needed to be ordered in advance and delivered
according to specifications prepared for the job.

The principal

S&W subcontractor for whom these advances were being made was
the heating and air conditioning subcontractor, McGee Air
Conditioning and Heating Company.

In effect, so the undisputed

testimony at trial showed, S&W was being credited on the
progress payment estimate for work which was not yet done.

The

advance was given as an accommodation to S&W so that it would
have funds sufficient to pay for this special equipment being
specifically ordered and fabricated for the job.

(Trial Tr.

Vol. II pp. 70-80; Trial Tr. Vol. Ill pp. 156-160; Ex. 132-D).
The amount for material advance on progress payment
estimate number 9 was $165,122.00.

Since this figure

represented monies advanced and not payment for work actually
done, the $165, 122.00 should have been subtracted from
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$295,079.73 to yield $129,957.73 as the correct amount actually
earned by S&W prior to default.
The legal reason that $295,079.73 is the wrong amount
is found in the governing contract language.

Section 43. 3

permits S&W to recover only amounts due to it for work it did
prior to default; the $165, 122. 00 was an advance for equipment
that S&W neither paid for nor installed at the job site.

The

amount was paid by Cyprus-Thompson Creek and the equipment was
installed after default.

Under Section 43. 3, these advances

cannot be considered to be either "work properly done" or part
of an amount "reasonably due."

For these two reasons,

$165,122.00 should be subtracted from $295,079.73.
The trial court resolved in a rather curious way this
dispute about the correct amount earned by S&W prior to default.
Finding of fact number 27 states that "the unrebutted evidence
shows that inclusion or exclusion of the heating units from the
calculation makes no difference to the total."

The court's

finding on this point was incorrect for three reasons.
First, the evidence was disputed.

Plaintiffs offered

evidence that the correct figure was $295,079. 73.

Defendants

countered with evidence that the correct number was $129, 957. 73.
Plaintiffs then offered rebuttal testimony that the subtraction
of $165,122.00 from $295,079.73 to produce $129,957.73 made no
difference.

Clearly, the trial court was resolving an issue on

which the parties had submitted conflicting and disputed
-22g-\wpl\020\00000ymf W51

evidence.

(Tr. Vol. Ill pp. 130-132, 156-168, 168-173; Ex.

132-D).
Second, and more important, the trial court' s
resolution of the dispute reflects its apparent adoption of the
rather ingenious but legally inconsequential testimony of
plaintiffs7 expert consultant, Phil Robson.
Mr. Robson concluded that in the calculation of the
amount earned prior to default one could ignore the $165,122.00.
Assuming no credit was to be given to S&W for these material
advances, one would reduce the total amount due to S&W on
progress payment estimate number 9 from approximately
$587,000.00 to $422,000.00.

However, and this is the critical

point of his testimony, in calculating the actual balance due
for the amount earned by S&W prior to default, one would also
need to subtract $165, 122.00 from any amounts due to
subcontractors because S&W was not obligated to pay those
subcontractors until it had been paid by Cyprus-Thompson Creek.
(Tr. Vol. Ill pp. 170-173).
The testimony is legally inconsequential because under
Section 43. 3 of the contract, S&W was entitled only to be paid
amounts "reasonably due" for work done prior to default.

If S&W

did not install the equipment and did not pay its subcontractors
for the equipment, S&W did not earn the $165,122.00.
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3.

The award of judgment in the amount of

$377,310, QQ to Fireman7 s Fund was erroneous.
The court awarded the judgment amount of $377,310.00
to both S&W and Fireman' s Fund.

The legal basis for the award

is found in conclusion of law number 3:
3.
Under the terms of the indemnity
agreement between S&W and Fireman' s Fund,
Fireman' s Fund stands in the shoes of S&W
and is thus entitled to the above net
contract surplus of $377,310.00 up to the
amount it paid out. Any need for this Court
to apportion the recovery between S&W an
[sic] Fireman's Fund is obviated by the
agreement between them.
(R. Vol. II 00674; Add F).
Conclusion of law number 3 contains no defensible
legal basis to award judgment in favor of Fireman' s Fund.

The

trial court appears to have determined that Fireman' s Fund
"stood in the shoes" of S&W because of an indemnity agreement
between Fireman' s Fund and S&W.

Cyprus-Thompson Creek was not a

party to the indemnity agreement and any recovery by Fireman' s
Fund against Cyprus-Thompson Creek would have to be based on
grounds other than any such agreement to which Cyprus-Thompson
Creek was not a party.
The conclusion may also reflect the trial court' s
misunderstanding of the meaning of Section 43. 3 of the contract.
At the start of the second day of trial, the court made a bench
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ruling interpreting the meaning of Section 43. 3.

As part of

this ruling, the court stated:
And that, in effect, is what happened
in a way in that the bonding company stepped
in the shoes of the contractor and the Court
will hold that the bonding company does step
into the shoes of the contractor and acts
really for and on behalf of the contractor,
and therefore you can say that the
contractor or his bonding company is
entitled under this provision [Section 43.3]
for payment of a reasonable amount for the
work properly done. Not only before the
default of delay, but subsequent to that in
remedying the default or delay and
reasonable amount for such work being done
would also include reasonable profit. That
is my own interpretation of 43, and how I am
going to apply 4 3. And I think that it is
not ambiguous and it is clear to this Court.
(Tr.

Vol. II pp. 2-3). 3
There are two ways to interpret this ruling.

First,

the court might have been saying that the language of Section
43. 3 explicitly grants recovery to S&W s bonding company.
Second, the court may have been suggesting that under Section
43. 3, recovery could be granted to Fireman' s Fund on some theory
of subrogation.

The phrase "stepped into the shoes" suggests

such an interpretation.
Neither interpretation could be correct.

The first

interpretation fails because of the explicit language of Section

3

It should be noted that the court found the contract
provision to be free from ambiguity. The court' s ruling was made
strictly on its interpretation of the pertinent language and was
not based in any way on extrinsic evidence.
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43. 3.

The language limits S&W s recovery to amounts reasonably

due for work properly done at the time of default.

The second

interpretation also must fail because Fireman' s Fund expended no
monies to complete the construction project and therefore, under
established case law, would have no subrogation rights to the
contract balance.

American Casualty Co. v. Line Materials

Indus., 332 F. 2d 393, 395 (10th Cir. 1964); Fidelity & Deposit
Co. v. United States. 393 F. 2d 834, 837 (Ct. CI. 1968); First
State Bank v. Reorganized School Dist. R-3, 495 S. W. 2d 471, 482,
484 (Mo. Ct. Ap_.

1973).

Moreover, the trial record was clear that there was no
legal basis to support an independent ground of recovery for
Fireman' s Fund.
such a theory.

There would be two possible legal theories for
First, Fireman' s Fund could have claimed that it

performed according to the terms of the performance bond which
it gave to Cyprus-Thompson Creek.

Under the terms of that bond,

Fireman' s Fund had three options.

First, it could have taken

over the job and completed it.
S&W s completion of the job.
to another contractor.

Second, it could have funded
Third, it could have rebid the job

It did none of these and, therefore, the

terms of the bond gave it no claim to any basis for recovery on
the S&W contract.

Indeed, the trial court found no such

independent basis.

One must therefore assume the trial court

agreed that Fireman' s Fund did not elect any of the options
under the bond.

(Ex. 2-P).
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As a second legal basis for recovery, Fireman' s Fund
could assert that there was a separate agreement between it and
Cyprus-Thompson Creek which would form the basis for the
recovery of the contract balance.

The trial record and the

findings of the trial court implicitly concede that no such
agreement was ever reached.

The parties did agree to many of

the points upon which the construction work was completed.
However, there was no agreement on certain essential points;
most importantly, the parties never agreed that Cyprus-Thompson
Creek would pay the contract balance to Fireman' s Fund.
4.

The award of 6307,508.00 in prejudgment interest

was erroneous*
The court awarded $307,508.00 in prejudgment interest
from November 8, 1983 until August 23, 1990.

4

The rate was

twelve percent, which is the statutory rate provided in Idaho
for prejudgment interest.

The parties had stipulated that Idaho

law governed the question of prejudgment interest because the
contract states that:
38. 1. 7 In any proceeding between the
parties pertaining to this CONTRACT, the law
or jurisdiction in which the PROJECT is
located, shall govern despite the existence

4

The date of entry of judgment was October 1, 1990. For
reasons unknown to defendants, the prejudgment interest was
calculated to run until August 23, 1990.
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of a choice of law provision which would
dictate the application of a different law.
(Ex.

3-P; Add. I).
The court's basis for this award of prejudgment

interest is contained in conclusion of law number 4, which
states:
4.
Because the amount of damages was
clearly ascertainable, prejudgment interest
is awarded under applicable Idaho law from
Ncsmber 8, 1983 at a rate of twelve
p-jcent. Interest from November 8, 1983 to
August 23, 1990, equals $307,508.00.
(R. Vol. II 00674; Add. F).
This award of prejudgment interest was erroneous
because the trial court incorrectly applied Idaho law.

In

Idaho, prejudgment interest can only be awarded on amounts which
are liqui.

- or determinable with mathematical certainty.

The

amount of the judgment on which the interest is to be awarded
must be determined as a matter of arithmetic computation.

The

rule is stated in Barber v. Honorof, 116 Idaho 767, 780 P. 2d 89,
92 (1989)(citations ommitted):
It is well settled in Idaho that courts have
refused to allow interest from a time prior
to judgment when the principal amount of
liability was unliquidated. Where the
amount of liability is liquidated, however,
or capable of ascertainment by mere
mathematical process, this court has allowed
interest from a time prior to judgment. In
order for interest to be computed from the
date of breach of contract, the amount upon
which the interest is to be based must have
been mathematically and definitely
ascertainable.
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The Idaho Supreme Court recently applied this rule in
Insurance Associates Corp. v. Hansen, 116 Idaho 948, 782 P. 2d
1230 (1989).

In Hansen, the supreme court unanimously upheld

the trial court's denial of prejudgment interest on the ground
that the amount due was "not liquidated, nor was it ascertained
by mathematical computation before judgment was rendered. "

782

P. 2d at 1233.
Comparison of the facts in Hansen with the facts of
the present case demonstrates that Hansen prohibits the trial
court's award of prejudgment interest here.
the pertinent facts in Hansen.

The following were

First, calculation of the amount

due was governed by an unambiguous contract provision.
at 1233.

782 P. 2d

Second, the trial court correctly calculated the

amount due from figures "supplied to [plaintiff] by [defendant]
and . . . introduced into evidence via Plaintiff s Exhibits 7
and 8. "

1&.

Third, the plaintiff did not ask for a specific

amount in its complaint, but instead sought recovery of "an
amount in excess of $35,000."

Ij&. at 1234.

Fourth, the

plaintiff offered various exhibits at trial that supported
different calculations of the amount due.

!£.

Fifth, according

to the testimony of the plaintiff s president, the plaintiff did
not know the amount of its damages.

Lfi.

Sixth, "the parties

made numerous attempts at ascertaining the appropriate amount of
damages before judgment . . . was ultimately entered."
1233-34.
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id. at

The facts of the present case are strikingly
similar.

Plaintiffs never offered into evidence any number

representing the amount they claimed as the liquidated contract
balance.

This failure is curious because prior to trial,

plaintiffs filed a motion for summary judgment in which they
claimed, based on their own calculations, that the contract
balance was $414,260.00.

(R. Vol. I, 00444, 00446).

At trial,

they supplied to defendants a proposed number of $407,000.00 as
being the correct contract balance.

(Ex. 131-D).5

This

amount was reflected in defendant' s Exhibit 132 which was
offered to explain the differences between the numbers being
offered by plaintiffs and defendant' s own calculations of the
residual amount.
Defendants calculated a value of $387,000.00.
131-D, 132-D).

(Ex.

This number was obtained by Bruce Loken, an

accountant working for a parent company of Cyprus-Thompson
Creek.

This number was prepared from the progress pay estimates

with minor adjustments being made as appropriate.

Mr. Loken' s

number was prepared, first, for comparison with what defendants
anticipated plaintiffs would submit.

Defendants believed that

plaintiffs' prior numbers were wrong.

Second, the number was

5

Plamtiffs' also submitted an affidavit of Phil Robson,
their principal witness for calculating the amounts claimed to be
due to them. Mr. Robson asserted that "The total amount paid by
Cyprus for the project was $395,545.00 less than the total
contract amount." (R. Vol. II 00571).
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derived to establish a basis for the calculation of the
$129,957. 73 number which defendants submitted to the trial
court, and are submitting on this appeal, as being the
appropriate residual contract balance.

Plaintiffs, for reasons

best known to them, chose to offer no evidence and to stipulate
to the number offered by defendant in the amount of $387,000. 00.
Defendants submit that these recited facts compel the
conclusion that plaintiffs were unable to calculate with any
certainty the amount of the claimed contract balance.

They were

also unable to explain the differences between the numbers which
they originally developed and those offered by defendants.

So,

to avoid these problems, plaintiffs agreed to defendants7
number.

In doing so, they accomplished two things.

did so without giving up a great deal of money.

First, they

Second, they

put themselves in the position of being able to make a
presentable argument for the award of prejudgment interest.
However, plaintiffs' tactical decision should not obscure the
basic point; there simply was no way to calculate with the
mathematical certainty required by Idaho law the amount of the
claimed contract balance.
Plaintiffs' difficulties in forming a coherent theory
for prejudgment interest can also be illustrated by the problem
arising from the date on which that interest was held to run.
The court ruled that the interest began to run from November 8,
1983,

which appears to be the date on which the last change
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order was approved.

Under Section 28-22-104(1)1, 2 of the Idaho

Code, prejudgment interest accrues from the date that payment
comes due under the terms of the contract.

Section 43. 3 did not

require payment until the default was remedied and CyprusThompson Creek had been given a reasonable amount of time to
determine the amount due for S&W s work.

No remedy could have

occurred before the work was finally accepted as complete on
December 8, 1983.

(Ex. 36-P).

Moreover, the first document

which in any way begins to calculate the amount due to S&W is
the letter of January 10, 1984 from Russell K. Butterfield of
Morrison-Knudsen to Charles W. Reno of Cyprus-Thompson Creek.
(Ex.

37-P).

Thus, there is no basis for the November 8 date.

5.

The trial court erroneously awarded post-judgment

i n t e r e s t at the Idaho rate of eighteen percent.
Section 15-1-4 of the Utah Code provides that
"judgments shall bear interest at the rate of 12% per annum"
unless the parties7 contract specifies another rate of interest.
Utah Code Ann. § 15-1-4 (1986).

Both the Utah Supreme Court and

the Utah Court of Appeals have held that the twelve percent rate
of Section 15-1-4 is mandatory.

Stroud v. Stroud, 758 P. 2d 905

(Utah 1988) (affirming Stroud v. Stroud, 738 P. 2d 649 (Utah Ct.
App.

1987)).

In Stroud, both appellate courts upheld the trial

court determination that legislative policy required twelve
percent interest on judgments rendered by the courts in Utah.

-32g \wpl\020\00000ymf W51

The verb "shall" is imperative and mandatory, see,
e. g. , Stroud, 738 P.2d at 650, evidencing a clear statutory
intent that the rate must be twelve percent unless another rate
is specified by contract.

Because the contract between S&W and

Cyprus-Thompson Creek does not specify any rate of interest, the
rate required by Section 15-1-4 must be applied.
The mandatory application of Section 15-1-4 comports
with the federal rule that post-judgment interest is a matter of
procedural rather than substantive law and that the law of the
forum court therefore governs.

See, e. a. , Transpower

Constructors v. Grand River Dam Auth., 905 F. 2d 1413, 1424 (10th
Cir. 1990); Nissho-Iwai Co. v. Occidental Crude Sales, Inc. , 848
F. 2d 613, 622-24 (5th Cir. 1988).

Both Transpower and Nissho-

Iwai held that the federal post-judgment interest rate rather
than a state law rate applies in diversity cases.
The policy behind the federal post-judgment interest
statute, 28 U.S.C. § 1961, and its blanket application to
federal court judgments supports mandatory application of
Section 15-1-4 to all judgments rendered by Utah' s courts.

The

legislative history of the federal statute, which sets forth a
market based formula for determining the rate, explains that its
purpose was to eliminate any economic incentive to bring
frivolous appeals created by state law rates far below market.
See Kaiser Aluminum & Chem. Corp. v. Boniorno. 110 S. Ct. 1570,
1578 (1990).

The trial court's application of Idaho's generous
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eighteen percent rate in the present case illustrates the other
side of the same issue.

Eighteen percent is so far above the

market rate that it creates a severe financial disincentive to
bringing a meritorious appeal.

The better policy is to remove

post-judgment interest from the decision whether to appeal by
heeding the mandatory language of Section 15-1-4 and applying
its twelve percent rate, presumably determined by the Utah
Legislature to be in the range of the market rate.

CONCLUSION
Defendants submit that this Court should reverse the
judgment of the trial court and enter judgment as a matter of
law on the following terms:

Plaintiff S&W Construction Company

should be awarded judgment in the amount of $129,957. 73.
prejudgment interest should be included.

No

Post-judgment interest

at the rate of twelve percent per annum should run from the date
of the entry of this Court's judgment.
DATED:
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, 1991.
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Third Judicial District

APR 2 6 1990
S*LT LAKE COUNTY

IN THE DISTRICT COUNT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

MEMORANDUM DECISION

S & W CONSTRUCTION COMPANY,
and FIREMAN'S FUND INSURANCE
COMPANY,

C Ff-- 1 2 0.'

CIVII N O

Plaint j f ft-,,

vs,
CYPRUS-THOMPSON CREEK MINING
COMPANY, and CYPRUS MINES
CORPORATION,
Defendants.
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above

matter

was tried to the Court, commencing April

10, 1990, with closing arguments :i: - Court

- •»

* .

- -

. *
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->d the evidence and argument of counsel and

finds and decides this case as follows.
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required

S

material.
said

bonds

&

W

to

provide

of

1982.

The

said

bonds for performance

s k W obt tined such norMs irum Iireman's

contract
labor Pici

Fund,

The

provided the contract in question to be part of the

bonds.

ADDENDUM A

S & W V, CYPRUS-THOMPSON

The

performance
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bond required Fireman's Fund, upon default

by S & W, to promptly remedy the default, or to promptly:
1.
Complete the bond in accordance with
the terms of the contract, or
2.
Obtain bids for completing the contract
in accordance with the said
terms
and
conditions
of
the
contract
and
make
available sufficient funds to pay for such
completion.

or

The contract provided Cyprus-Thompson a remedy

for

defective

Section 43.1

work

by

S

&

W

provided that in the event of any
Cyprus

Construction Co.
default

or

default

defective

work,

"may" take such action as it deems appropriate to remedy

or avoid the default or

defect.

In

such

case,

S

&

W

was

required to reimburse Cyprus for additional costs involved.
Section 43.2
terminate

all

provided
or

part

that
of

Cyprus,

upon

default,

could

S & W's further performance and/or

rights under the contract.
Section

43.3 provided that in the event of default, defect,

delay or insolvency, S & W would not be entitled to any
payment

until

the

matter

further

was remedied to the satisfaction of

Cyprus, and then S & W would be entitled to only such amount
was

reasonably

due

as

for the work properly done by S & W , less

all damages, loss and additional expenses suffered by Cyprus
a result of such default.

as

S & W V. CYPRUS-THOMPSON

The

contract

satisfied

tha*

f i n a J a c c ep t a
On

May
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that

after

1 w o r k w i ] ] b e c o n f i r m e d b y 1 e 11 e r.

•
25,

1983, S & W Construction Company was unable to
11 K J

job

- *-s

As of that date S k W was in default.

unable to continue.

Cyprus-Thompson

notified

is

requirements of the contract have been met,

meet its financial obligations;, pulled ufl ut the

The

Cyprus

Creek

Mining

Company

immediately

& I. J a 1 1 • :i i t s b < :) n d i 1 1 g c o m p a r 1 > , F1 1: e in a 1 ) • s F u 1 1 d , o £ t h e

S

default, the need to remedy, and potential d a m a g e s .
- On

June

198 3,

17,

Morrison-Knudsen,

project manager for

Cyprus, sent a letter to Fireman's F'und advising that
Fund

had

not

acted

promptly,

that

forced to take action in 1 1 Ui 1*
and

that

costs.
Fund

Fireman's

jre^-nt

what

prompt

b>

t:l iat

sericu-

response

from

actions it planned to take.

of June 2 4 , 1983 was set, with advice
taken

Cyprus-Thompson had been
d 11- i;*u| t J 1 n

Fund would have to pay for resulting added

It further demanded a
indicating

Fireman's

date,

Cyprus

that
would

if

no

assign

fireman's
A deadline
action
S

was
&

W's

responsibilities to another contractor.
Fireman's

Fund

responded

by

letter, dated June 24 , 148.1 ,

indicating that it had inspected th»j s i t ^ , made prepar if '"jn*.
costs

f

to complete, reviewed the financial records, responded to

S & W V. CYPRUS-THOMPSON
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creditors, and, based upon conversations with

Morrison-Knudsen,

determined

Fund to honor the

the

best

method

for

Fireman's

performance and payment bond obligations.
forth

That method

in paragraphs 8(a) through (i) of the letter.

advised that it had arranged with CSC to
the

job site.

had

have

an

was

set

It further

overseer

on

The letter further indicated that Fireman's Fund

considered

rebidding

Morrison-Knudsen

the

job,

but

that

both

and Fireman's Fund agreed that rebidding would

require too much time, and would result in loss of continuity.
Cyprus

agreed

with

most

of

the

proposals

Fireman's Fund, but, by letter dated June
with

paragraph

other

as

1983, disagreed

(h) as to bond limitations, and with one or two

points.

agreement

29,

set forth by

Cyprus
to

and

Fireman's

the bond limitations.

Fund

never

reached

The other matters were

resolved.
The

parties

conducted

themselves

pursuant to the formula

set forth in Fireman's Fund letter with the
agreed

in

the best-

interests of all to retain former S & W employees

on

the job,

to

The

honor

subcontractors
administerial

parties

the

S

on

the

routine

&

agreed

that

it

changes

was

and

to.

subsequent

W subcontracts, therein keeping those
job.

It

was

agreed

that

the

should continue for continuity, and that

S & W V

C ZPRUS-THOMPSON
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as statement , *.- -> submi tted for payment, such would be pa±a

by

. .

Fireman's

These parties also agreed that Cyprus would be
reimbursemei :it

for

entitled

to

costs ai id expei ises expende ::I t > i t beca\ ise of

the default.
While

Fireman's Fund did not act as promptly as required by

its bond, such did not result in damage to the owner because
Cyprus

-

"•

the
mitigating

:

damages.

period beyond
entitled

- - taking control

diligence

to

Ai

*s

r *\. matter by hiring
;

: i :

I

what
full

-

of

a i "i d

o t h e i: w i s e

Cyprus mitigated damages for a

'-equir^'i

reimbursementt

,ri^:

f • DI

a] 1

• \e

law

and

is

expenses , ] oss , and

damages occasioned by the incident as provided by

section

43.3

of the contract.
The obligations under the contract
to

the

were

total!/

,;filled

satisfaction of Cyprus which, pursuant to the :ontract,

gave its u ;i i tt .€ ;i i. final a:i • • ?

• *. * «

-

• "a] 1 * 'ork11

letter on December 8, 1983.
Cyprus did not terminate S & W as it may have under
43.2

of

the co1.1. i

appropriate to remedy or
Section

' .
avoid

Section

ike sue! i acta oi i as i t deemed
the

default

or

defect

under

43.1 of the contract, and in uuing so is entitled under

by

S & W V. CYPRUS-THOMPSON

Section

43.3

the

contract

to
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"all

loss,

damages,

and

expense11 suffered by the company as a result of such

additional
default.

of

PAGE SIX

The evidence indicates that Cyprus expended

$9,952.00

for such expenses, loss and damages.
Cyprus is not entitled to keep the balance of
retainage

since

it

has

been made whole.

contract provides that once
satisfaction

of

Cyprus,

the

default

the

contract

Section 43.3 of the
is

remedied

to

then S & W is entitled to be paid for

such work reasonably due for the work properly done it.
is

entitled

the

S

& W

to the retainage, less those amounts due to Cyprus

for its damages, loss, and additional expense.
However,

in

shoes of S & W
agreement

to

case

Construction

between

indemnitors
required

this

to
be

S

&

W

indemnify
paid

for

the

bonding company stands in the

Company.
and

The

Fireman's

Fireman's

Fund

loss,

the

in

indemnity

Fund

requires

for

the

the

amounts

and further provides an

assignment of all of their rights under the
to

general

contracts

referred

the said bonds, including all rights to subcontracts and

all materials, and amounts due
contracts,

to

Fireman's

Fund.

shoes of S & W, and is entitled
amount it paid out.

or

to

become

Fireman's
to

the

due

under

such

Fund stands in the

retainage

up

to

the

S & W V

CYPRUS-THOMPSON
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The am IN i I ni tell ninaij<p h a s been si ipulatpij a I $ IB 7 , /ft;u o .
From

this

amount

must

LH» deducted all d a m a g e s , loss a n d

add i t i o 11 a 1 i x \ f M «• -. P suffered tr I 1 • i-'*

w n IJ i p u r s u a i \ t t o p I i I , i

The evidence before the Court is such amount totals $9,952,00.
Therefore, Fireman's Fund is entitled to the

net

retainage

of $377, 3 I i» n0.
As for the pre-default money due, the Court finds
to

be

$295,079.73,

based

upon

the

the

reasons' stated

by

same
the

plaintiff.
As

for

pre-judgment

Interest, such is denied.

The amount

of damages was not cJ! ear 1 y ascei: t:ai nab] e a n d , :i n f a c t , a
was

£i g\ ire

stipulated between the parties because of the difficulty in

ascertaining the exact figure.
As

foi

- PPC;

attornev'

the

V-J: ! ::: i^ -o basis to grant

attorney's fees to either party, and denies the same.
The
and

above

the

Judgment,

is not meant to be all-inclusive of the fi ndi i igs

plaintiff,

in

preparing

Findings,

Conclusions

and

should include those additional findings of fact that

support the Court's decision.

lI 3

S & W V. CYPRUS-THOMPSON
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will prepare the Findings of Fact, Conclusions of

Law, and Judgment, and submit the same to opposing
approval as to form,

counsel

/s

Dated this(~p\hday of April, 1990.

Jr-n
LEONARD H.

aJcj^

RUSSON
D I S T R I C T COURT JUDGE

for

Tab [\

FILED
DISTRICT COURT

Denton N. Hatch, 1413
Wesley N. Lang, 4613
CHRISTENSEN, JENSEN & POWELf,, f'.r.
Attorneys for Plaintiffs
175 South West Temple, Suite 510
Salt Lake City, Utah 84101
Telephone: (801) 355-3431

^

*? STRICT
i,-.-wTY CLERK

IN THI", THJRI'i JUIUVMAL DISTRICT COURT UF SALT LAKE COUNTY
STATE OF UTAH
S&W CONSTRUCTION COMPANY,
and FIREMAN'S FUND INSURANCE
COMPANY,

MOTION AND MEMORANDUM IN
SUPPORT OF MOTION TO
AMEND MEMORANDUM DECISION

Plaintiffs,
v.
CYPRUS-THOMPSON CREEK MINING
COMPANY, and CYPRUS MINES
CORPORATION,

Civil No. C86-1202
Judge Leonard H, Russon

Defendants.
Plaintiffs move the Court pursuant to Rule 52 U.R.C.P. to
amend its Memorandum Decision based on tn
IDAHO LAW ON PREJUDGMENT INTEREST
Prejudgment interest is provided in Idaho as a matter oi
statutory mandate.

The current Id*ho Code provides,

When there is no express contract in writing
fixing a different rate of interest, interest is
allowed at the
rate of twelve cents on the hundred
by the yp**- nr"
.: - oy express contract. ...
Idaho ("ode, §28this statute tc
which

M

the

).
* jrejudgmer*

Idaho courts interpret

nterest from - * point l

amount of liabi . -

ascertainment by mathematical process."

i
Davis v. Professional

Business Services, 109 Idaho 810, 712 P.2d
Davis was a breach of contract case.

511, 518

(1985).

The Idaho Supreme Court in

Davis upheld an award of prejudgment interest saying:
Therefore, in calculating plaintiff's damages
resulting from the reconstruction of plaintiff's
accounts, all the district court had to do was add
UP the amount of the checks. The allowance for
prejudgment interest on this amount wrongfully
incurred by plaintiff merely compensates them for
the loss of the use of their money during the
pendency of the action. [emphasis added]
Davis at 518.
The fact that the amount is disputed or litigated does not
preclude prejudgment interest.

In Ace Realty, Inc. v. Anderson,

682 P.2d 1289 (Idaho App. 1984) the court reversed the trial
court's failure to award prejudgment
unpaid hay harvesting expenses.

interest on damages for

The court said at 1298:

We note first that the trial court stated that it
would not award the Andersons' interest on "this
disputed, unlitigated amount."
However, whether
prejudgment interest should be awarded does not
depend upon whether the amount claimed is disputed
or unlitigated.
[citations omitted] If it did,
prejudgment interest would never be awarded-a party
could delay payment without incurring interest
expense bv disputing and litigating anv claim. We
conclude that the court erred to the extent that it
based its decision on whether a claim was disputed
or litigated.
Courts are becoming increasingly liberal in awarding interest as damages for the breach of a contract where the parties have failed to provide for
interest following a breach, CORBIN, supra at
§1046, or to compensate for the use or forebearance
of money or for its improper retention.
Giant
Foods, supra. [emphasis added]
2

Construct ;i uii

contract

cases

are p r i m e

si tuations

for

prejudgment interest because t h e contract p r i c e and expenses art
liquidated when

project; Is complete

506 P.2d 455 (Idaho 1973),
Ford

dealership

Ill" i Mitchell v, f landro.

it contractor brought suit against a

to recover t h e balance

or i a contract

contractor allegedly failed t o complete construction.
court

ruled

I nteres I:

for the contractor, b u t d i d n o t award

14,, at 54 ;

The

Supreme

interest on t w o grounds.

reversed

and

awarded

added).

completed
interest,

Second,

question

about

when

t

j

prejudgment

prejudgment

First, defendants owed t h e contract'- r

"a certain ascertained amount under t h e c o n t r a c t . *
(emphasis

The trial

;

.•.
Court

for the

t h e contractor
*

support of this argument

I 4 L a t 4 62

-.---.-

Mitchell Court

stated:
Li i "the case [of] . . . a construction contract at
an agreed p r i c e , when the work h a s been completed
in accordance with the contract, there is a
1iquidated money d e b t , even though t h e defendant
may honestly believe the work h a s n o t been properly
done,
Ii i a] 11 such, cases interest is
collectible on the sum due from t h e date of breach,
[emphasis added]
Id. (ci ti ng 5 Cor bin, Corbin on Contracts. §1046, p

286 (1964)

THE TACTS IN THIS CASE
I II

available

thin

I nhf j

1 he

numi KJ I HI

11 HI

I II e

i a ie HI I i ! 11 HUH

vei v

from job accounting records on or before January 10,
3

1984 after the project was complete.

Bruce Loken, defendants1

("Cyprus") accountant, testified about calculating the surplus.
On cross examination, he testified about each number of the
calculation and the source for each. All of the source documents
were trial exhibits.

A copy of the calculations was entered as

defendants1 Exhibit 17.
The only questions about the calculations were how the
numbers should be added and subtracted.

In short, the surplus is

calculated by subtracting expenses from the contract price.

The

details of the calculations and supporting trial exhibit numbers
are found in Exhibit "A" attached.
Lateness of the stipulation was not a ploy by plaintiffs,
but

was

caused

by

defendants

refusal

to

fully discuss the

calculation before trial. The surplus amount probably could have
been agreed upon weeks before the trial.

However, throughout the

course of discovery, defendants refused to provide the plaintiffs
with

a

complete

breakdown

of their

computation

even though

defendants had control of the backup documents.1
In Defendants' Response to Plaintiffs1 First Set of
Interrogatory and Request for Production of Documents dated
May 29, 1986, defendants stated in answer to Interrogatory No.
1(b):
1

ANSWER: HDefendants do not owe any money or 'retainage'
to plaintiffs; defendants do not hold any •retainage•" . . .
In their second set of discovery requests, Plaintiffs
requested information regarding the Defendants1 calculation of
the residual to which the Defendants responded as follows to
4

T« ^*^^r

defendants did not admit ~~ the record a surplus

amount until Bruce token1• deposition on February 19, 1990, less
than 6i

Irtft

iir'u f ' Irtl aid

(l

.i«n years u\ I n i

f I I ! i .«,| i f t'l'.i1

Complaint, Mr. Loken then admitted there was a surplus of about
$380,000, but
plaintiffs

I final figure was not given.

knew

that bot .h parties

At that time,

calculations were

close

Interrogatory No, 7 on July 25, I98h",
OBJECTION;
Defendants object • : >• i the grounds that the
Interrogatory is unclear, vague, ambiguous, and requires
defendants to hazard guesses as to what is meant by MretainageN
and object on the further ground that the Interrogatory suggests
and assumes, that some amount of retainage was held by defendant
Cyprus Thompson Creek Mining Company on the date S6W left the
project.
ANSWER:
Consistent with and without v a iver of the
foregoing objection, defendants respond that they are still in
the process of discovery and have not yet determined the amount
of retainage, if any, that may have been held by Cyprus Thompson
Creek Mining Company on the date that SSW left the project.
In response
to additional requests for similar information
1
in Plaintiffs third set of discovery requests, the Defendants
responded as follows on March 10, 1988:
OBJECTION:
Defendants object on the ground the
interrogatory is overly broad, requires defendants to guess as to
what is meant by "project funds," and is not reasonably
calculated to lead to the discovery of admissible evidence.
ANSWER:
Consistent with and without waiver of . the
foregoing objection, defendants respond that no "project funds11
were "kept" or "received" by defendants
Defendants responded to the Plaintiffs1 fourth set cf
discovery requests on March 10, 1988, as follows:
m

Cyprus-Thompson Creek did not keep any money and no such
money remains in its possession. Cyprus-Thompson Creek did not
receive any of the contract amount
,
"
5

Plaintiffs requested that the parties meet and stipulate to the
calculations.

Plaintiffs knew a stipulation was probable because

the final numbers were almost identical and there were backup
documents

(contracts

calculations.

or

checks)

for

every

number

in

the

On April 4, 1990, six days before trial, a meeting

to arrive at a stipulation was scheduled at plaintiffs1 counsel's
office.

Defendants' counsel came to the meeting and took Xerox

copies of plaintiffs' calculations, but said he did not have
defendants' calculations.

At that time there were only three

working days before trial.
Defendants' Trial Exhibit 17, which became the agreed upon
calculations,

was

given

April 9, the

eve before trial.

attached as Exhibit "B".

to

the plaintiffs

by

defendants on

See letter dated April 9th

There were no significant differences.

The figure plaintiffs arrived at differed from the defendants' by
only $20,015.

Thus, the calculations were within 5% of each

other.
Difficulty was not the reason the plaintiffs stipulated to
the defendants' calculation.

On the contrary, plaintiffs stipu-

lated

damage

to

the

defendants'

calculations

because . the

plaintiffs believed the difference was too small to argue about.
The difference is clearly shown in defendants' Trial Exhibit 17.
The difference was due primarily to two factors.

First,

the plaintiffs figure for mancamp and equipment charges differed

6

the defendants 1

from

by an amount

$28f 670

due to tine

plaintiffs' failure to subtract mancamp payments made i ,, SfcW.
This was a mathematical error.

Mo expert testimony or court

plaintiffs 1 figure was incorrect.
Second,

defendants

include Change Orders 2 9

failed

- i. niupl tl ad In I1* I "i i i 11 ai w

IT: .c s e change ordei

throug

plaintiffs' Exhibit 35.

found

defendants did not include them.
and the work was accepted.
through

clearly

Plaintiffs did not know why

They were signed by all parties

Plaintiffs thought change orders i9

should

included,

r

6 i gni :i

" the - '

but t hey

W S J S not

e total calculations were

so close.
Plaintiffs

immediately

c-

decided

to

stipulate

to

the

xh i b i t 1 ; ai id i lot::! f i ed file f end a n 1" s

CONCLUSION
This
cor

case

is

where

«

" money

aagine i i nne that

within the statutory language

is due by express
f aJ I r

Like Mitchell, this

,lli,,

" f i lean1",

* a case of

a completed construction contract at «;i i agreed price, and as the
Supreme Court said in Mitchell, "when the work has been completed
in accordance with the contract, there is a liquidated money
debt

I|!

»

M i t c h e l l flit, 4ih,?.

In this case

J

- Davis, expenses are represented by
7

checks and other reliable documents, and awarding plaintiffs9
prejudgment interest compensates them for "loss of use of their
money during pendency of the action."

Davis at 518.

The policy behind this is clear.

Once a contract is

finished the contract amount and expenses are final.
should be paid.

The money

Otherwise, as stated in Ace Realty, a party can

"delay payment without ensuring interest expense by disputing and
litigating any claim."2

Ace Realty at 1298.

The policy is fair

and encourages prompt payment and discourages litigation.
should pay interest received on plaintiffs' money.

Cyprus

Especially in

light of the fact that the amount owed was clearly ascertainable
from the contract, change orders, and cancelled checks.
Finally, even if plaintiffs had not stipulated to the
calculations in defendants' Exhibit 17, the amounts would have
been liquidated, because "whether prejudgment interest should be
awarded

does

disputed."

depend

on

whether

the

amount

claimed

is

Ace Realty at 1298.

Based
request

not

that

on
the

the

foregoing,

Memorandum

the

Decision

plaintiffs
be

amended

respectfully
to include

prejudgment interest at 12% from January 10, 1984.

2

Interest is significant in this case.
Interest on
$377,310 from January 10, 1984 to July 10, 1990 is $294,301.
Cyprus fully understands the value of interest. They are
zero balance cash account companies. Their cash is zeroed out at
the end of each day and transferred to an interest bearing
account until needed to pay expenses.

8

DATED this

\1

day of

, H90.

CHRIgTKM0EK, JENSEN k POWELL, P.C.

By.
Denton\M.. H a t c h 7
Wasley M. Lang
Attorneys for Plaintiffs

ranncAig of JMTCCT
I hereby certify that on this / ^ ^ d a v of
1990, a true and correct copy of the foregoing was sailed, first
class aail, postage prepaid, to the following:
Kenneth V. Yeates
H. Michael Keller
VAN COTT, BAGLEY, CORNWALL & MCCARTHY
50 South Main #1600
Salt Lake City, UT 84144

Urn* Q. ?)*ffik

10

TabC

Thii<s,jua::-v. ; :..:^j

JUL 2 5 1990

1\ THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

RULING ON PLAINTIFFS'
MOTTON

\ \s CONSTRUCTION COMPANY,
u.d F fl-.EMAN'S FIND INSURANCE
: 'Mi' \ \ \ ,

CIVIL NO.

i'iaintlf t S,

860901202

JYPRUS-THOMF'SON CREEK MINING
•OMPANY, and CYPRUS MINES
JORl'ORATION,
Defendants.

Yhe above

matter was

tried, commencing April 10, 1990, and

..:.!.id ing on April 13, 1990, at
:..j.irer under advisement.
s

!ci;iorar.dum Decision.

which time

the Court

took the

On April 26, 1990, the Court rendered a

On June 12, 1990, plaintiff moved the Courr.

t i\ amend its Memorandum Decision concerning prejudgment interest.
\ h'oqiiost for Decision has been
T:ie Utah

made pursuant

Code of Judicial Administration,

to Rule

4-501 of

A hearing was held on

.'ulv L'3, 1990, and further argument received from counsel.
The Court has now

reviewed

the

argument

of

the parties,

including their Memoranda of Points and Authorities, and rules as

S * W V. CYPRUS-THOMPSON

ilaint if i"' s

PAGE TWO

Motion

to

Amend

srantc-d for

the reasons

set forth

Points

Authorities.

The

and

ascertainable.

the

Memorandum

Decision is

in plaintiffs' Memorandum of

amount

due

was mathematically

The fact that certain items were in dispute does

no* deny plaintiff

the

'V.a.unts not in dispute.

right

to

prejudgment

the

interest

on the

The parties stipulated as to the amount,

a>,d such stipulation was negotiated.
.-.! i ]>u ] ated

RULING

Court

would,

If the amount had
as

the

finder

not been

of

fact,

have

U'lcrmined the amount.
Plaintiff will prepare the Findings of
Law,

and

Judgment

Decision, and
apprc\al as

will
to form,

consistent
submit

the

and will

wTith

this

same

to

Fact, Conclusions of
Court's
opposing

Memorandum
counsel for

submit the same to the Court for

final signing and filing within fifteen (15) days

as required by

Hii.l^ 1-50 1, of the Utah Code of Judicial Administration.
Dated this /

RUSSON
COURT JUDGE

TabD

I.' .. . --o C T OOUR

itp?'4

1

3 56 PH '90

VAN COTT, BAGLEY, CORNWALL & MCCARTHY
, . ..
Kenneth W. Yeates, #3577
Phyllis J. Vetter, #5156
T
«•--!
B
>'!Y
Attorneys for Defendants
50 South Main Street, Suite 1600
P. 0. Box 45340
Salt Lake City, Utah 84145
Telephone:
(801) 532-3333

CLERK

'

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
S&W CONSTRUCTION COMPANY,
FIREMAN'S FUND INSURANCE
COMPANY,

and

Plaintiffs,

NOTICE OF OBJECTIONS TO
PROPOSED FORM OF JUDGMENT AND
PROPOSED FORM OF FINDINGS OF
FACT AND CONCLUSIONS OF LAW

vs.
CYPRUS-THOMPSON CREEK MINING
COMPANY, and CYPRUS MINES
CORPORATI ON,

Civil No. C-86-1202
Honorable Leonard H. Russon

Defendants.
Pursuant to rule 4-504 of the Utah Code of Judicial
Administration, the defendant, Cyprus-Thompson Creek Mining
Company ("Cyprus"),1 notifies the Court and counsel for the
plaintiffs of Cyprus' objections to the plaintiffs' proposed
form of judgment and proposed form of findings of fact and
conclusions of law.
Cyprus' objections and the grounds for those
objections are the following.
1.

Cyprus objects to the provision in the proposed

form of judgment for postjudgment interest at the rate of 18%.

Cyprus Mines Corporation was dianiaaed ourauant to stipulation at

The basis for this objection is that the 12% po6tjudgment
interest rate set forth in section 15-1-4 of the Utah Code is
the mandatory rate for judgments rendered by Utah courts.
2.

Cyprus objects to proposed findings of fact

numbered 27 and 29 and to proposed conclusion of law number 4
because all three provisions refer to November 8, 1983 as the
date from which prejudgment interest should accrue.

The basis

for this objection is that the references to November 8, 1983
are contrary to the evidence at trial and to the governing law.
The grounds for Cyprus' objections are explained more
fully in the accompanying memorandum in support of objections to
proposed form of judgment and proposed form of findings of fact
and conclusions of law.
DATED thisffi/frdayof September, 1990.
VAN COTT, BAGLEY, CORNWALL & MCCARTHY

„v ('LM*. /{[/dfc/
Kennetm W. Yeates
Phyllis J. Vetter
Attorneys for Defendants
50 South Main Street, Suite 1600
P. 0. Box 45340
Salt Lake City, Utah 84145
Telephone: (801) 532-3333
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CERTIFICATE OF SERVICE
I hereby certify that I caused a true and correct copy
of the vithin atvd foregoing Motice of Objections to Proposed
Form of Judgment and Proposed Form of Findings of Fact and
Conclusions of Law to be hand delivered this ?Jyh day of
September, 1990 to:
Denton M. Hatch
Wesley M. Lang
Christensen, Jensen & Powell
175 South West Temple #510
Salt Lake City, Utah 84101
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Denton M. Hatch, 1413
Wesley N. Lang, 4613
CHRISTENSEN, JENSEN 4 POWELL, P.C.
Attorneys for Plaintiffs
510 Clark Learning Office Center
175 South West Tenple Street
Salt Lake City, Utah 84101
Telephone: (801) 355-3431

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OP UTAH

aisqqqpi
CW^

S&W CONSTRUCTION COMPANY,
and FIREMAN'S FUND INSURANCE
COMPANY,
JUDGMENT
Plaintiffs,
vs.
Civil No. C86-1202
CYPRUS-THOMPSON CREEK MINING
COMPANY, and CYPRUS MINES
CORPORATION,

Judge Leonard H. Russon

Defendants.
Judgment is hereby entered in favor of S&W Construction
Company and Fireman's Fund Insurance Company against defendant
Cyprus-Thompson Creek Mining Company and against Cyprus minerals
Company, a Delaware corporation, in the total amount of THREE
HUNDRED

SEVENTY

($377,310; principal,

SEVEN
plus

THOUSAND,
pre-judgment

THREE

HUNDRED

interest

TEN

DOLLARS

of THREE HUNDRED

SEVEN THOUSAND FIVE HUNDRED EIGHT DOLLARS ($307,508) for a total
judgment of SIX HUNDRED EIGHTY FOUR THOUSAND, EIGHT HUNDRED
EIGHTEEN DOLLARS ($684,818).
ADDENDUM E

The total judgment will bear interest at the rate of
eighteen percent

(181) from the date of this judgment until

satisfied.
Claims against Cyprus^Mines Corporation are dismissed.
. 199(

DATED this
BY THE COURT:
\

/i-^^V
LEONARD H. RUSSON
DISTRICT COURT JUDGE
Approved as to form:

Denton M. Hatch
Attorneys for Plaintiffs

Kenneth W. Yeates
Attorneys for Defendants

TabF

OCT 0 1 1SS0
Denton M. Hatch, 1413
Wesley M. Lang, 4613
CHRISTENSEN, JENSEN & POWELL, P,C.
Attorneys for Plaintiffs
510 Clark Learning Office Center
175 South West Temple Street
Salt Lake City, Utah 84101
Telephone: (801) 355-3431
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
SiW CONSTRUCTION COMPANY,
and FIREMAN'S FUND INSURANCE
COMPANY,

]
]
]I
|

FINDINGS OF FACT AND
CONCLUSIONS OF IAN

Plaintiffs,
vs.
I
]
]i
;

CYPRUS-THOMPSON CREEK MINING
COMPANY, and CYPRUS MINES
CORPORATION,

Civil No. C86-1202
Judge Leonard H. Russon

Defendants.
The Plaintiff's action was tried to the Court on April
10th through April 13th, 1990.

Plaintiffs were represented by

their attorney, Denton M. Hatch.

Defendants were represented by

their attorney, Kenneth Yeates.

The parties having testified

through their agents, witnesses having been called, arguments
having been made and the matter having been submitted, and the
Court being fully advised, the Court now enters the following:

rinpiros
1.

Claims

against

OF FACT

defendant

Cyprus Mines Corporation

were dismissed by stipulation at the beginning of trial.
return,

the

Delaware

parent

corporation

In

of both defendants,

Cyprus

Minerals

Company,

appearing

through

defense

counsel

Kenneth Yeates, agreed to be liable for any judgment against
Cyprus-Thompson Creek Mining Company.
2.

Defendant Cyprus-Thompson Creek consented to personal

jurisdiction by stipulating that

it would not raise lack of

personal jurisdiction as a defense*

Cyprus Minerals consented to

jurisdiction by appearing and agreeing to be held liable for any
judgement against Cyprus-Thompson Creek.
3.
entered

S&W Construction Company and Cyprus-Thompson Creek

into a construction

contract

in June of 1982.

The

contract required S&W to provide bonds for performance, labor and
material. S&W obtained such bonds from Fireman's Fund.

Cyprus

Thompson Creek received copies of the bonds before construction
and

accepted

them,

including their

limits.

The said bonds

provided the contract in question to be part of the bonds.
4.

The performance bond required Fireman's Fund, upon

default by S&W, to promptly:
1. Complete the contract in accordance with the terms
of the contract, or
2. Obtain bids for completing the contract in
accordance with the said terms and conditions of the contract
and make available sufficient funds to pay for such
completion.
5.

The contract provided Cyprus-Thompson Creek a remedy

for default or defective work by S&W Construction Co.

Section

43.1 provided that in the event of any default or defective work,
Cyprus "may" take such action as it deems appropriate to remedy
or avoid thA H p f a n H

or Hpfpr>.

Tn cnoh rase. S&W was reauired

to reimburse Cyprus for additional cost* involved.
6.

Section

43.2 provided

that

Cyprus, upon default,

could terminate all or part of S&W's and its subcontractors'
further performance and/or rights under the contract.
7.

Section 43.3 provided that in the event of default,

defect, delay or insolvency, S&W was not entitled to any further
payment until the matter was remedied to the satisfaction of
Cyprus, and then S&W was entitled to only such amount as was
reasonably due

for the work properly done by S&W, less all

damages, loss and additional expenses suffered by Cyprus as a
result of such default.
8.

The contract

further provided

in Section 37 that

after Cyprus was satisfied that all requirements of the contract
were met, final acceptance of the work was to be confirmed by
letter stating all work was accepted.
9.

The contract also provided in Section 38.1.7 that the

law of the jurisdiction in which the project is located would
govern any disputes.

The project here involved is located in

Idaho.
10.

On May 25, 1983, S&W Construction Company was unable

to meet its financial obligations, pulled off the job and was
unable to continue. As of that date S&W was in default.
11.
areas:

S&W's work on the project was divided into three

1) heating, air conditioning and ventilation, 2) fire

protection,
subcontracted

and
by

3)

architectural.

S&W which

meant

Most
that

of

this

work was

S&W's main role was

supervision of subcontractors.

SiW had five full-time employees

on the site prior to the time of default.
schedule

at the time

completed.

of default

and most

The work vac on
of the work was

The architectural work was done, but there was some

air conditioning - heating and fire protection work remaining for
subs.
12.
1983.

S&W was not paid for work it did in April and May

The total amount earned by S&W before default but unpaid

to it by Cyprus was $1,458,000.

This amount was retained by

Cyprus to ensure project completion.
13.

Cyprus-Thompson

Creek

Mining

Company

immediately

notified S&W and its bonding company, Fireman's Fund, of the
default, the need to remedy, and potential damages.

On May 26,

1983, Fireman's Fund in response assured Cyprus Thompson Creek
that the bonds were in force.
14.
Construction

Fireman's Fund immediately deposited funds with S&W
Co.'s bank, National

Bank of Commerce, Memphis,

Tennessee, to cover pre-default payroll checks for weeks ending
May 6, May 13, and May 20, 1983.
15.

Fireman's Fund also hired a consulting firm, Contract

Surety Consultants. Contract Surety Consultants' (CSC) evaluated
the project, advised Fireman's Fund, and assisted completion. CSC
visited S&W's headquarters and inspected documents on Kay 31,
1983, and visited the construction site on June 3, 1983.
16.

With approval of Fireman's Fund, all five employees

of S&W were retained on the job to continue to supervise S&W's

subs

after

default

until

further

arrangements

were

made.

Fireman's Fund made preparations to re-bid the job to a new
contractor.

However, Morrison-Knudsen and Cyprus-Thompson Creek

rejected the proposal for re-bidding because it required two or
more weeks of time, and Cyprus-Thompson Creek was anxious to have
the mine start on time.

Re-bidding required less involvement by

Cyprus-Thompson Creek; however, Cyprus-Thompson Creek wanted to
be involved and was to receive reimbursement for its costs and
expenses caused by the default.
17.

Cyprus Thompson Creek mitigated its damages.

While

Fireman's Fund did not act promptly as required by its bond, such
did not result in damage from delays because of Cyprus' own
diligence in taking control of the matter by hiring the StW
former employees, paying subs, and otherwise mitigating damages.
Also, S&W's subcontractors performed their work on schedule.
18.
for

On June 17, 1983, Morrison-Knudsen, project manager

Cyprus, sent

a

letter

to

Fireman's

Fund

advising that

Fireman's Fund had not acted promptly, that Cyprus-Thompson had
been

forced

disruption,

to
and

take
that

resulting added costs.

action
Fireman's

in

order

Fund

to

would

prevent

serious

have to pay. for

It further demanded a prompt response

from Fireman's Fund indicating what actions it planned to take.
A deadline of June 24, 1983 was set, with advice that if no
action

was

taken

by

that

date,

Cyprus

would

assign

StW's

responsibilities to another contractor.
19.

Fireman's Fund responded by letter, dated June 24,

1983, indicating that it had inspected the aita, made projections
of costs to complete, reviewed the financial records, responded
to

creditors,

and,

based

upon

conversations

with

Morrison-Knudsen, determined the best method for Fireman's Fund
to honor the performance and payment bond obligations.
method was set forth
letter.

in paragraphs 8(a) through

That

(i) of the

The letter said that Fireman's Fund initially prepared

to re-bid the job, but that both Morrison-Knudsen and Fireman's
Fund agreed that re-bidding would require too much time, and
would result in loss of continuity.

Fireman's Fund therefore

proposed that former employees of SfcW be retained on the project
and that Morrison-Knudsen and Cyprus-Thompson Creek be reimbursed
by

Fireman's

Fund

for

completing the work.

extra

costs

and

expenses

related

to

It further advised that it had arranged

with CSC to have an overseer on the job site to, among other
things, approve change orders and payments.
20.

Cyprus agreed with most of the proposals set forth by

Fireman's Fund, but, by letter dated June 29, 1983, disagreed
with paragraph (h) as to bond limitations, and with one or two
other

points.

limitations.

Fireman's
The

other

Fund

never

matters were

agreed

to

resolved.

waive .bond
Among

other

details, the parties agreed on a formula to reimburse CyprusThompson Creek for costs and expenses expended by it because of
the default.
21.

Cyprus Thompson Creek proposed a formula by which it

Morrison-Knudsen for its work caused by the default.

Morrison-

Knudsen was construction supervisor, and Cyprus Thompson Creek
proposed that Morrison-Knudsen be paid for direct labor, plus
fifty percent (50%) for indirect cost and twenty percent (20%)
for profit.

Cyprus Thompson Creek requested authority to pay

costs directly and backchange Fireman's Fund.
22.

Fireman's Fund thought the markup for indirect cost

and profit was high but it accepted Cyprus Thompson Creek's
formula in paragraph 21 above.

Morrison-Knudsen kept separate

time slips for work caused by the default, and it and Cyprus
Thompson Creek billed Fireman's Fund pursuant to the formula.
23.

The parties followed the plan set forth in Fireman's

Fund's letter with the subsequent changes agreed to. The parties
agreed that it was in the best interests of all to retain former
S&W employees on the job, and to honor the S4W subcontracts,
therein

keeping

those

subcontractors

on

subcontractors were performing their work.

the

job.

SiW's

It was agreed that

the administerial routine should stay in place for continuity,
and that as statements were submitted for payment, such would be
paid by Fireman's Fund.
24.

The five SiW employees which were employed prior to

default remained on the project for the month following default.
After a month, three of the employees left the project because
there was no more work for them to do.

Two employees of SiW, Van

Smith

on

and

Bill

Schaffer,

stayed

and

supervised

the

subcontractors until the work was completed. Van Smith left the

job site in September 1983, when only some painting and minor
work was left.
October.

CSC,

Mr. Schaffer left the job site sometime in
among

approved disbursements

other things, monitored
for work performed

job progress,

after default, and

executed change orders and final releases. Work was completed on
time and the mine began operation on schedule.
25.

The

obligations

under

the

contract

were

totally

fulfilled to the satisfaction of Cyprus which, pursuant to the
contract, gave its written final approval and acceptance of "all
work11 by letter on December 8, 1983.
26.

Cyprus did not terminate SSW as it may have under

Section 43.2 of the contract, but it did take such action as it
deemed appropriate to remedy or avoid the default or defect under
Section 43.1 of the contract, which provides that Cypress is
entitled to "all damages, loss, and additional expense" suffered
by

the

company

indicates that

as a result

of such default.

The evidence

Cyprus' damages, loss, and additional expense

total $9,952.00.
27.

The pre-default earned amount remaining after pre-

default expenses is $295,039.73.

The only dispute between the

parties regarding this amount was whether heating units on site
but not installed should be included in the calculations.
unrebutted

evidence shows that

The

inclusion or exclusion of the

heating units from the calculation makes no difference to the
total.

Therefore,

the

pre-default

ascertainable as of November 8, 1983.

earnings

are

clearly

28.

The contract amount, minus expenses, constitutes a

contract surplus.

The contract surplus and the numbers for

calculating it were stipulated to at trial.

The amount vas

clearly ascertainable and, in fact, the figure vas stipulated
between the parties because there vas no significant dispute
regarding

the

calculation.

It

is

calculated

as

shown

in

defendant's Exhibit 132:

Source
The water lines
sentinel contract: $48,531.00

The
contract
b e t w e e n StW and
Cyprus:
$3,795,075
Subtotal:
Less
S&W:

payments

to

Less
third-party
payments:
$1,794,271

Less Maneamp and
equipment charges: $

29.

Progress pay e s t i m a t e 13

$3,843,606
$1,627,557

Total Balance
or Surplus:

Exhibit 37
1/10/84
letter
from
R u s s e l l t o Charlie Reno

$

34,516

Progress pay
through 7

estimates

Exhibit 37
1/10/84
letter
B u t t e r f i e l d t o Reno

1

from

Progress pay estimate
through 13 Exhibit 4

1

387,262

All of the above numbers for the calculation were

liquidated on or before November 8, 1983, which is the date the
last change order was signed by all parties.
estimate was submitted October 14. I9fi3.

The last pay

¥nrr<BA«-r«n^««*i/«

accountant assembled documents supporting the calculation on or
before January 10, 1984.

All figures were either derived from

the progress pay estimates kept during the progress of the job or
from the documents kept by Cyprus-Thompson Creek's accountants
and/or agents.

All of these source documents were entered as

trial exhibits.
30.

The

general

indemnity

agreement

between

S&W

and

Fireman's Fund requires S&W to indemnify Fireman's Fund for the
amounts required to be paid for S&W losses, and further provides
an assignment of all of S&W's rights to Fireman's Fund under the
contracts referred to in the bonds, including all rights to
subcontracts and all materials, and amounts due or to become due
under such contracts.
31.

Fireman's Fund and the trustee for S&W Construction

entered into an agreement for the division between them of any
recovery in this case. That agreement and the bankruptcy court's
order

approving

the

agreement

were

entered

as

defendant's

Exhibits 12 and 14 at trial.
Based on the foregoing Findings of Fact, the Court makes
and enters the following:
CONCTUSTONS OF LAW
1.

Under Section 43.3 of the contract between S&W and

Cyprus-Thompson

Creek,

Cyprus-Thompson

Creek

is

entitled

to

$9,952.00 in "damages, loss, and additional expense" incurred as
a result of the default.
2.

Because Cyprus-Thompson Creek has been made whole, it

is not entitled to keep the contract surplus in excess of the
above $9,t52.00.

Because SaW's rights under the contract vara

not terminated, and bacausa all work vas completed and accepted
as satisfactory by Cyprus, Saw is entitled under section 43.3 of
the contract to recover the contract surplus minus the damages,
loss and additional expense resulting from the default.

s&W is

thus entitled to $387,262.00 minus $9,952.00, or $377,310.00,
under its contract with Cyprus-Thompson Creek.
3.

Under the terms of the indemnity agreement between

S&W and Fireman's Fund,

Fireman's Fund stands in the shoes of

S&W and is thus entitled to the above net contract surplus of
$377,310.00 up to the amount it paid out.

Any need for this

Court to apportion the recovery between S&W an Fireman's Fund is
obviated by the agreement between them.
4.

Because

the

amount

of

damages

vas

clearly

ascertainable, pre-judgment interest is awarded under applicable
Idaho law from November 8, 1983 at a rate of 12%.

Interest from

November 8, 1983, to August 23, 1990, equals $307,508.
5.

As for attorney's fees, the Court finds no basis to

grant attorney's fees to either^party, and^denies the same.
DATED this s~X /

driiy of

J//J*~jfc^

BY THE COURT:

LEONARD H. RUSSON
DISTRICT COURT JUDGE
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VAN COTT, BAGLEY, CORNWALL & MCCARTHY
Kenneth W. Yeates, #3577
Phyllis J. Vetter, #5156
Attorneys for Defendants
50 South Main Street, Suite 1600
P. 0. Box 45340
Salt Lake City, Utah 84145
Telephone: (801) 532-3333
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
S&W CONSTRUCTION COMPANY, and
FIREMAN' S FUND INSURANCE
COMPANY,
Plaintiffs,

OBJECTION TO AND MOTION
TO AMEND FINDINGS OF
FACT AND CONCLUSIONS OF
LAW AND JUDGMENT

vs.
CYPRUS-THOMPSON CREEK MINING
COMPANY, and CYPRUS MINES
CORPORATION,

Civil No. C-86-1202
Honorable Leonard H. Russon

Defendants.

Pursuant to rules 52 and 59 of the Utah Rules of Civil
Procedure, the defendant, Cyprus-Thompson Creek Mining Company
("Cyprus"),1 objects to those findings of fact and conclusions
of law as specified and discussed in this objection and motion.
Defendant further moves the Court for an order amending the
judgment and the findings of fact and conclusions of law in the
ways specified and for the reasons stated.
1.

Paragraph 20 of the findings of fact should be

amended to read as follows:

Cvnrus

Minoc

Cr

Cyprus agreed with several of the
proposals set forth by Fireman1 s Fund, but,
by letter dated June 29, 1983, disagreed
with paragraph (h) as to bond limitations,
with paragraph (i) as to conditions for
payment to Fireman' s Fund, and with some
other points. The disagreements concerning
paragraphs (h) and (i) were never resolved.
Fireman' s Fund never agreed to waive bond
limitations and it never provided the hold
harmless agreement demanded by Cyprus.
Thus, Fireman' s Fund and Cyprus never formed
the contract proposed by Fireman' s Fund in
its letter dated June 24, 1983.
The basis for this proposed amendment is both factual
and legal.

First, the factual basis.

The Fireman' s Fund letter

of June 24th (Trial Exhibit No. 12-P)2 and the Cyprus-Thompson
Creek letter of June 29th (Trial Exhibit No. 13-P)3 when read
together disclose that there were two items upon which there was
no agreement.

In subparagraph (h) on page 2 of the June 24th

letter, Fireman's Fund suggests "in no event shall Fireman's
Fund' s obligations be greater than the penal limits of its
bond. "

This item was never agreed to as is shown on page 2 in

item (h) of the June 29th letter.
The second item on which no agreement wa6 reached was
item I of the June 29th letter in which Cyprus-Thompson Creek
suggested that a hold harmless agreement from Fireman' 8 Fund be

2

This exhibit is attached to these objections and motion as
Exhibit "A".
3

This exhibit is attached to this moving paper as Exhibit

M

"B.
-2-

provided to Cyprus-Thompson Creek and Morrison-Knudsen.

The

evidence at trial was clear and consistent that Fireman' s Fund
never agreed to the waiving of the penal limits of the bond.
The lack of agreement on these two points is emphasized by an
August 12, 1983 letter from Wayne B. Anderson of Fireman's Fund
(Trial Exhibit No. 25-P) in which he stated, "the limitation
contained in our original item (h) is the original limitation of
our bond.

We will not discard those limitations."4

While it

is true that the August 12th letter did agree that a hold
harmless agreement would be provided in the future, Fireman' s
Fund never gave in any timely or meaningful fashion any such
agreement.
The legal basis for the proposed amendment is also
important.

If Fireman's Fund, as the Court found, were to "step

into the shoes of S&W Construction Company," it had to do so on
one of two theories.

First, it could do so pursuant to

agreement with Cyprus-Thompson Creek.

The correspondence quoted

above shows that it did not have such an agreement.

Second,

Fireman' s Fund could fulfil its obligations by proceeding under
the provisions of the bond given to Cyprus-Thompson Creek.

As

defendant will indicate in paragraph 4 of this motion in which
defendant discusses paragraph 3 of the conclusions of law,
Fireman' s Fund did not in fact fulfil its contractual

4

This letter is attached as Exhibit "C".
-3-
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obligations as required under the bond and could therefore not
"stand in the shoes of S&W. "
2.

Paragraph 27 of the Findings of Fact should be

amended to read:
The pre-default earned amount
remaining after pre-default expenses is
$129,957. 13 less a deduction in the amount
of $165,122.00 representing the amount of
money for which S&W had been paid for
heating and air conditioning units delivered
to the jobsite but not installed and which
amount of money was later paid by defendant.
The only dispute between the parties
regarding this amount was whether S&W should
have been paid for completing the
installation of heating units on site, even
though the units were not installed at the
time of default. S&W had not earned payment
for work it had not actually completed at
the time of default.
The basis for this proposed amendment is again both
legal and factual.

At trial, the evidence showed that the

amount of contract surplus prior to S&W' s default was
$295,079.73.

(Trial Exhibit 46-P).5

Defendant offered

evidence demonstrating that $165,122.00, should be subtracted
from this larger amount to leave a balance of $129,957.73.
(Trial Exhibit 131)6
The evidence at trial showed that S&W had been given
credit as a "material advance" on the progress payment sheets

The exhibit is attached hereto as Exhibit "D".
This exhibit is attached as Exhibit "E".
-4-

(Trial Exhibits 125 and 126) for material which had been
delivered to the worksite but had not been installed.

Defendant

paid McGee Heating and Air Conditioning after default for these
units.

These obligations were not paid by S&W.
It is defendant's position that the payment of those

amounts reduced from any contract surplus the amounts due to
S&W.

The argument here is legal and follows from Section 43. 3

of the Contract which provides that upon default "S&W is
entitled only to the amount due for work properly done by
S&W. M7

Since defendant'6 payment of obligations otherwise

contracted for by S&W was in effect performance by defendant of
S&W' s work under the contract, S&W did not perform that work and
therefore was not entitled to credit for it under Section 43. 3.
Thus, the deduction as proposed should be made from any recovery
to S&W and the findings of fact should be amended accordingly.
3.

Paragraph 2 of the conclusions of law should be

amended to read as follows:
Under section 43. 3 of the contract,
S&W is entitled only to the amount due for
work properly done by S&W. Thus, S&W' s
recovery is limited to the pre-default
earned amount of $295,079.73 less deductions
in the amount of $165,122, for a balance of
$129, 957. 73.

7

" F".

The relevant contract provision is attached as Exhibit
The contract is trial exhibit 3-P.
-5-
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This proposed amendment to paragraph 2 of the
conclusions of law gives a legal conclusion to the proposed
amendment to paragraph 27 of the findings of fact-

The legal

and evidentiary bases for this amendment are essentially the
same as for the prior amendment discussed under paragraph 2
above.
4.

Paragraph 3 of the conclusions of law should be

amended to read as follows:
Fireman' s Fund did not stand in the
shoes of S&W because it did not assume S&W s
obligations to Cyprus as required by the
performance bond. Fireman' s Fund did not
perform any of the three alternatives set
forth and guaranteed to it in the bond. The
indemnity agreement between S&W and
Fireman' s Fund is irrelevant to this case
and Fireman' s Fund is entitled to no money
for its performance of its obligations under
the bond. 8
The basis for this proposed amendment is legal and
depends upon two propositions.

The first proposition is that

there was no contract between Fireman' s Fund and defendant for
the payment of any extant balances to Fireman' s Fund.

The

conclusions that there was no contract has already been
discussed under paragraph 2, and no further discussion is
required here.

8

This proposed conclusion of law presents a minor but not
material difference from the language found in finding of fact 4.
-6-

The second proposition is that the evidence at trial
showed that Fireman' 6 Fund did not comply with the provisions of
its own bond and# therefore, it has no right to any recovery.
Under the bond, (Trial Exhibit 2-P, ) 9 Fireman's Fund
had several options upon S&W s default.

It could (1) "promptly

remedy the default"; (2) "complete the contract in accordance
with its terms and conditions"; or (3) "attain a bid or bids for
completing the contract in accordance with its terms and
conditions" including, the option of arranging "for a contract
between such Bidder and Owner. M

The evidence at trial was

undisputed that Fireman' s Fund did none of the things provided
for in the bond.

It did not promptly remedy the default.

It

did not complete the contract; it did not obtain a bid or bids;
and it did not arrange for a contract with the owner. 10
Since it did not perform according to any of the
options to which it had obligated itself under the bond,
Fireman's Fund cannot be said in any way to have been "in the
shoes of S&W".
Conclusion of law 3 is wrong in its suggestion that
the indemnity agreement between S&W and Fireman' s Fund permitted
Fireman's Fund to "stand in the shoe6" of S&W.

(Trial Exhibit

* The bond is attached as Exhibit "G".
10

These facts are, at least implicitly, admitted by findings
of fact 16, 17, 18, 19, 20 and 21.
-7-

1-P. )

The indemnity agreement between Fireman's Fund and S&W is

irrelevant, as defendant was not a party to that agreement.

The

terms of the bond determine the rights and obligations of
Fireman' s Fund as against defendant, and the conclusions of law
should be amended accordingly.
5.

The judgment should, in view of these proposed

changes in the findings of fact and conclusions of law, be
amended to read that the only recovery in this case is the
$129,915.73 due as the pre-default amount earned by S&W.
Fireman' s Fund should only recover to the extent of its
agreement for sharing of recovery of this amount with S&W.
Defendant submits that no prejudgment interest should
be due on this amount, as the indicated sum is clearly an
unliquidated amount, determinable only after the resolution of
disputed evidence on contested claims.

The question of

prejudgment interest has been extensively argued to the Court in
prior hearings, and, it is believed, no further discussion is
required here.
6.

Cyprus also incorporates by reference (1) Notice

of Objections to Proposed Form of Judgment and Proposed Form of
Findings of Fact and Conclusions of Law (September 24, 1990),
(2) Memorandum in Support of Objections to Proposed Form of
Judgment and Proposed Form of Findings of Fact and Conclusions
of Law (September 24, 1990), and (3) Reply Memorandum in Support

of Objections to Proposed Form of Judgment and Proposed Form of
Findings of Fact and Conclusions of Lav (October 0, 1990) and
requests that the Court consider those objections as part of
this motion.
DATED this \Q_ day of October, 1990.
VAN COTT, BAGLEY, CORNWALL t MCCARTHY

By

/^Loutfv ft/,

f

u>

Kenneth W. Yeates
Phyllis J. Vetter
Attorneys for Defendants
50 South Main Street, Suite 1600
P. O. Box 45340
Salt Lake City, Utah 84145
Telephone: (801) 532-3333

-9-

CERTIFICATE OF SERVICE
I hereby certify that I caused a true and correct copy
of the vithin and foregoing Notion to Amend Judgment and
Findings of Fact and Conclusions of Lav to be hand deliyered
this J

day of October, 1990 to:
Denton N. Hatch
Wesley N. Lang
Karra J. Porter
Christensen, Jensen & Povell
175 South West Temple #510
Salt Lake City, Utah 84101

sfhuOJfr ft/.

-10-
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NOV 2 8 1990
.6 COUNTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

RULING ON DEFENDANTS'
OBJECTIONS TO AND MOTION
TO AMEND FINDINGS OF FACT,
CONCLUSIONS OF LAW, AND
JUDGMENT

S & W CONSTRUCTION COMPANY,
and FIREMAN'S FUND INSURANCE
COMFANY,
Plaintiffs,

CIVIL NO.

vs.

C-86-1202

CYPRUS-THOMPSON CREEK MINING
COMPANY, and CYPRUS MINES
CORPORATION,
Defendants.

On

April

10, 1990, trial commenced

concluding on April 13, 1990.
advisement, and on April
Decision.

in the above case,

The Court took the matter under

26, 1990 handed down a Memorandum

A subsequent Motion was made as to interest, and on

July 25, 1990 this Court amended its Memorandum Decision for
the reasons set forth in plaintiffs' Memorandum.

Plaintiff was

to prepare the Findings, Conclusions and Judgment, and submit
the same to opposing counsel, and was to submit the same to the
Court for final signing within fifteen (15) days as required by
Rule 4-504 of the Utah Code of Judicial Administration.

ADDENDUM H

S & W V. CYPRUS-THOMPSON

PAGE TWO

RULING

The plaintiff mailed copies of the proposed Findings of
Fact, Conclusions of Law, and Judgment to attorney
defendants

on

August

14,

1990.

The

said

papers

subsequently submitted to the Court for signature.
signed

the

Findings

of

Fact, Conclusions

of

However,

on

September

24,

1990,

Law,

to

untimely.

defendants' Memorandum,

arguing

and

defendant

the

the

filed that

Objections to the proposed Judgment and Findings.
replied

were

The Court

Judgment on October 1, 1990, and the same were
date.

for the

filed

Plaintiff

same

to be

Unaware of the Objections that had been filed, the

Court signed the Findings of Fact, Conclusions and Judgment on
September 29, 1990.

They were filed in the clerk's office on

October 1, 1990.
Further Objections were filed by plaintiff on October 10,
1990.

The

Motions

and

Objections

of

defendant

have

been

briefed by both parties, one hearing held, and the matter taken
under advisement.

The Court rules as follows.

The Court has previously ruled that defendants' Motion to
Waive the Supersedeas Bond be and is denied.
The Court has now reviewed

the

file, the Memoranda

of

Points and Authorities filed by both parties, and herein denies
defendants' Objections and Motions.

The Findings and Judgment

S & W V. CYPRUS-THOMPSON

PAGE THREE

RULING

as signed by this Court on September 29, 1990 and filed on
October 1, 1990 stand as worded.
Plaintiffs'

attorney

will

prepare

an

Order

defendants' Motion for Waiver of the Supersedeas Bond.
Dated this

.day of November, 1990.

i*L^z
LEONARD H. RUSSON
DISTRICT COURT JUDGE

denying

Tab I

CONTRACT AGREEMENT

CONTRACT NO. 1 1 9 8 - S C - 3 4 3 1 , covering Packages:
NO.

7,

ARCHITECTURAL

NO. 1 2 , HVAC

NO. 17, FIRE PROTECTION
CONTRACT PRICE:

$

3,702,950.00

EFFECTIVE DATE:

JUNE 2, 1982

This CONTRACT is entered into as of JUNE 2, 1982, between CYPRUS THOMPSON CREEK
MINING COMPANY (Hereinafter Called COMPANY) and S & W CONSTRUCTION COMPANY
OF TENNESSEE, INC., (Hereinafter Called CONTRACTOR). WITNESSETH THAT COMPANY
and CONTRACTOR, in consideration of the mutual convenants hereinafter set
forth, agree as follows:
CONTRACTOR, in consideration of the payments to be made by COMPANY, agrees
to perform the WORK specified under CONTRACT 1198-SC-3431, which includes tne
Packages listed in this CONTRACT AGREEMENT, in strict accordance with the •••*?
CONTRACT DOCUMENTS and any changes thereto. The CONTRACT DOCUMENTS include"!
the PROPOSAL, GENERAL CONDITIONS, SPECIAL CONDITIONS, EXHIBITS, ATTACHMENTS,'-'
and TECHNICAL PROVISIONS which are hereby referred to and by reference made •<.
part of this CONTRACT, as fully and completely as if the same were fully set
forth herein.
COMPANY, in consideration of the WORK to be performed by CONTRACTOR, agrees
to pay CONTRACTOR, for WORK performed in accordance with the CONTRACT, on the
price basis as set forth in PROPOSAL Article 2.0, "SCHEDULE OF QUANTITIES AND
PRICES".
MUTUALLY, the parties do agree that this agreement shall be binding upon, and
shall inure to the benefit of, the successors or assigns of COMPANY and the
successors, heirs, or legal representative of the CONTRACTOR.

OWNER

CYPRUS THOMPSON
CREEK MINING COMPANY

CONTRACTOR

By

By

Title

Title

Date

Date

ATTEST

ATTEST

S 4 W CONSTRUCTION
COMPANY OF TENNESSEE,INC.

J)Jjf
/=?*_ ff.<,pg<-»T- Wr>TgA.<-J

J„.o g

t . Mg>z_

P.v.

<-' iP(^LS

M/AJ&S*

B™*

1

'

1

*^

SECTION IV
CONTRACT AGREEMENT

1) PACKAGE NO.
PRICE:

,

CONTRACT 1198-SC-_

$

EFFECTIVE DATE:

, 1982, between CYPRUS
This CONTRACT is entered into as of
MINES CORPORATION (Hereinafter Called COMPANY) and
1)
(Hereinafter Called CONTRACTOR). WITNESSETH THAT COMPANY
and CONTRACTOR, in consideration of the mutual convenants hereinafter set
1) forth, agree as follows:
CONTRACTOR, in consideration of the payments to be made by COMPANY, agrees
1) to perform the WORK specified under CONTRACT 1198-SC-3431, PACKAGE NO. 7 ARCHITECTURAL in strict accordance with the CONTRACT DOCUMENTS, including
changes thereto, for the prices set forth in PROPOSAL Article 2.0, "SCHEDULE
OF QUANTITIES AND PRICES", and to complete the WORK in accordance with SPECIAL
1) CONDITIONS Article 3.0, "CONTRACT MILESTONE SCHEDULE", of the CONTRACT, all
of which are attached hereto and incorporated herein by reference.
COMPANY, in consideration of the WORK to be performed by CONTRACTOR, agrees
to pay CONTRACTOR, for WORK performed in accordance with the CONTRACT, on the
price basis as set forth in PROPOSAL Article 2.0, "SCHEDULE OF QUANTITIES AND
PRICES".
MUTUALLY, the parties do agree that this agreement shall be binding upon, and
shall inure to the benefit of, the successors or assigns of COMPANY and the
successors, heirs, or legal representative of the CONTRACTOR.

OWNER

By

CYPRUS MINES CORPORATION

CONTRACTOR

By

Title

Title

Date

Date

ATTEST

ATTEST

By

By

GENERAL CONDITIONS

1.0

DEFINITIONS

2.0

CONTRACT DOCUMENTS

3.0

DISCOVERY OF CONFLICTS, ERRORS, OMISSIONS AND/OR DISCREPANCIES

4.0

ORDER OF PRECEDENCE

5.0

CONTRACT INTERPRETATION

6.0

INDEPENDENT CONTRACTOR STATUS"'

7.0

DESIGNATION OF REPRESENTATIVES

8.0

NOTICES

9.0

CONSTRUCTION MANAGER'S RESPONSIBILITY

10.0

CONTRACTOR'S RESPONSIBILITY

11.0

NON-WAIVER OF DEFAULTS

12.0

NOTICE TO PROCEED

13.0

DRAWINGS

14.0

AS-BUILT DRAWINGS

15.0

STANDARDS AND CODES

16.0

TITLE TO MATERIALS

17.0

SITE AND WORKING CONDITIONS

18.0

SEPARATE CONTRACTS

19.0

SUBCONTRACTS

20.0

LABOR AND PERSONNEL

21.0

DELIVERY, UNLOADING AND STORAGE OF PERMANENT MATERIAL

22.0

CONTRACTOR'S PLANT, EQUIPMENT AND FACILITIES

.0

COMPLIANCE WITH LAW, PERMITS AND REGULATIONS

50.0

PATENTS AND SIMILAR RIGHTS

51.0

WARRANTY

52.0

TAXES

53.0

ATTORNEY'S FEES

54.0

SECURITY, IDENTIFICATION AND SECRECY

55.0

SAFETY AND ACCIDENT PREVENTION

56.0

ILLUMINATION

57.0

FIRE PREVENTION

58.0

CLEAN-UP AND RECLAMATION

59.0

ENVIRONMENTAL CONDITIONS

60.0

EQUAL EMPLOYMENT REQUIREMENTS

61.0

ENTIRE AGREEMENT

fpxwwimzn
DEFINITIONS
1.1

Standard Terms used throughout this CONTRACT shall have the
meanings hereby assigned to them:
1.1.1

The term "COMPANY" or "OWNER" as referred to herein,
shall mean CYPRUS MINES CORPORATION.

1.1.2

The term "CONSTRUCTION MANAGER" (which may also be referred to as PROJECT MANAGER) shall mean MORRISON-KNUDSEN
COMPANY, INC., a Delaware Corporation with principle
place of business 1n Boise, Idaho, employed by the
COMPANY to oversee the proper performance of the WORK in
accordance with the CONTRACT.

1.1.3

The term "SITE" shall mean the land provided by the
COMPANY under, 1n, or through which the WORK 1s to be
executed or carried out.

1.1.4

The term "PROJECT" shall mean the total construction
planned by the C0MPANY"of which the WORK performed under
the CONTRACT DOCUMENTS may be the whole or a part.

1.1.5

The term "WORK" shall mean the various obligations of
CONTRACTOR as set
forth by the CONTRACT DOCUMENTS.

1.1.6

The term "CONTRACTOR" shall mean any corporation, company,- partnership, or individual that has signed a CONTRACT with the COMPANY to perform WORK.

1.1.7

The term "BIDDERS" shall mean the party (or parties)
submitting a PROPOSAL for the WORK.

1.1.8

The terms "PROPOSAL" or "BID" shall mean the written
offer of CONTRACTOR setting forth the price(s) to perform
the WORK submitted to the COMPANY.

1.1.9

The term "CONTRACT" shall mean the CONTRACT entered into
by the COMPANY and CONTRACTOR, including all of the
CONTRACT DOCUMENTS, and any subsequent CONTRACT CHANGE
AGREEMENT and signed by both COMPANY and CONTRACTOR.

1.1.10 The term "SUBCONTRACTOR" shall mean
contracting with CONTRACTOR, with the
the CONSTRUCTION MANAGER, to perform
for CONTRACTOR, including employees,
sentatives.
1.1.11

any person or firm
written approval of
WORK by subcontract
agents, and repre-

The term "CONTRACT AGREEMENT" shall mean the principle
document of the CONTRACT, signed by COMPANY and CONTRACTOR.

DEFINITIONS (Continued)
1.1.12 The term "CONTRACT PRICE" shall mean the total amount
stipulated 1n the CONTRACT AGREEMENT subject to such
additions or deletions as may be made under the terms
and conditions of the CONTRACT.
1.1.13 The term "CONTRACT UNIT PRICE(S)" shall mean the fixed
unit price(s) or rate(s) established by the PROPOSAL OP
BID, which initially, is applied to estimated measurements of volume, time, or other units of performance to
establish an estimated total CONTRACT PRICE and, ultimately, to actual measurements to establish a final
total CONTRACT PRICE.
1.1.14 The term "CONTRACT CHANGE AGREEMENT" shall mean the
document signed by CONTRACTOR and COMPANY to amend the
CONTRACT to provide for changed or extra WORK and, accordingly, Increase or decrease the CONTRACT PRICE.
1.1.15 The terms "TECHNICAL SPECIFICATIONS" and "DRAWINGS" shall
mean those TECHNICAL SPECIFICATIONS or DRAWINGS of either
a technical or contractual nature referred to 1n the
CONTRACT.
1.1.16 The term "MECHANICAL ACCEPTANCE" shall mean any operable
unit of equipment or separable portion of the WORK will
be considered to have attained MECHANICAL ACCEPTANCE when
it has been declared by the CONSTRUCTION MANAGER and
COMPANY to be mechanically operative per the CONTRACT and
to the extent that all deficiencies, which can be determined prior to the introduction of raw materials, have
been corrected by the CONTRACTOR.
1.1.17 The term "FINAL ACCEPTANCE" shall mean written FINAL
ACCEPTANCE of the WORK issued by the COMPANY following
one-hundred percent (100*) completion of the WORK by the
CONTRACTOR and inspection by COMPANY and CONSTRUCTION
MANAGER. Acceptance by COMPANY and CONSTRUCTION MANAGER or payment hereunder, shall in no way relieve the
CONTRACTOR of any obligation or liability under this
CONTRACT.
1.1.18 The term "ENGINEER" as referred to herein, shall mean the
MORRISON-KNUDSEN COMPANY, INC., WRIGHT ENGINEERS LIMITED,
and/or STEFFEN ROBERTSON KIRSTEN (S.R.K.).
All engineering questions regarding this PROJECT will be
directed only to the CONSTRUCTION MANAGER.

2.0

CONTRACT DOCUMENTS
2.1

2.2

3.0

4.0

The following list will comprise the CONTRACT DOCUMENTS:
2.1.1

Invitation to Bid

2.1.2

Instructions to Bidders

2.1.3

PROPOSAL

2.1.4

CONTRACT AGREEMENT

2.1.5

General Conditions

2.1.6

Special Conditions

2.1.7

Technical Provisions

2.1.8

DRAWINGS and other documents referenced to as "attachments" or "exhibits" in any of the above.

The CONTRACT DOCUMENTS are intended to describe all obligations
between the CONTRACTOR, CONSTRUCTION MANAGER, and COMPANY and
are intended to be correlatfve and complimentary.
Any WORK
required by one (1) document and not mentioned in another document shall be executed as though required by all CONTRACT DOCUMENTS. Should there be any conflict between any of the CONTRACT
DOCUMENTS and the CONTRACT AGREEMENT, the CONTRACT AGREEMENT
will prevail over the CONTRACT DOCUMENTS.

DISCOVERY OF CONFLICTS, ERRORS, OMISSIONS AND/OR DISCREPANCIES
3.1

In case of conflicts, errors, omissions, and/or discrepancies
among the various CONTRACT DOCUMENTS, the matter shall be submitted immediately by CONTRACTOR to CONSTRUCTION MANAGER for
clarification. Any WDRK affected by such conflicts, errors,
omissions, and/or discrepancies, which is performed by CONTRACTOR
prior to clarification by CONSTRUCTION MANAGER, shall be at
CONTRACTOR'S risk.

3.2

Excuses or claims based on alleged errors not clarified in due
time will not be accepted.

ORDER OF PRECEDENCE
4.1

All CONTRACT DOCUMENTS are intended to be complimentary, although
if not, the descending order of precedence shall be:
4.1.1

Special Conditions

4.1.2

General Conditions

ORDER OF PRECEDENCE

(Continued)

4.1.3

TECHNICAL PROVISIONS - Scope of Work

4.1.4

TECHNICAL PROVISIONS - Bidding Requirements

4.1.5

TECHNICAL PROVISIONS - TECHNICAL SPECIFICATION

4.1.6

TECHNICAL PROVISIONS - DRAWINGS

4.1.7

TECHNICAL PROVISIONS - Other Reference Material

4.1.8

PROPOSAL

4.1.9

Instructions to Bidders

4.1.10

Invitation to Bid

CONTRACT INTERPRETATION
5.1

All claims of CONTRACTOR, all questions concerning interpretation,
clarification, compensation, extension of time, or the acceptable
fulfillment of this CONTRACT on the part of CONTRACTOR, shall be
submitted in writing to CONSTRUCTION MANAGER for determination.
CONTRACTOR may protest CONSTRUCTION MANAGER'S determination and
file a detailed written protest within fourteen (14) calendar
days after CONSTRUCTION MANAGER has notified CONTRACTOR of its
decision. CONSTRUCTION MANAGER may reconsider its decision upon
such protest. If CONSTRUCTION MANAGER'S decision remains unchanged, and CONTRACTOR still protests, CONSTRUCTION MANAGER
will refer such protest to COMPANY and COMPANY'S decision on
such protest will be final except as provided in Article 38.0,
"DISPUTES".

5.2

CONTRACTOR'S failure to protest CONSTRUCTION MANAGER'S decisions
within fourteen (14) calendar days after receipt thereof, shall
constitute a waiver by CONTRACTOR of all of its rights to further
protest.

5.3

At all times, CONTRACTOR shall proceed with the WORK in accordance with the decisions of CONSTRUCTION MANAGER.
CONTRACTOR
shall be solely responsible for requesting instructions and/or
Interpretations and shall be solely liable for any cost and
expenses arising from its failure to do so.

INDEPENDENT CONTRACTOR STATUS
6.1

It is stipulated and agreed that CONTRACTOR shall be an Independent Contractor in the performance of the CONTRACT and shall
have complete charge of its employees engaged in the performance
of the WORK. CONTRACTOR shall perform the WORK in accordance
with its own methods and subject to compliance with all CONTRACT
DOCUMENTS.

6.0

INDEPENDENT CONTRACTOR STATUS
6.2

7.0

DESIGNATION OF REPRESENTATIVES
7.1

8.0

Nothing contained in this CONTRACT shall create any contractual
relationship between CONSTRUCTION MANAGER and CONTRACTOR.

CONTRACTOR, upon signing the CONTRACT AGREEMENT, shall designate
in writing a competent representative on behalf of the CONTRACTOR
having the delegated authority to contractually commit the CONTRACTOR on all matters.
It is agreed that the designated
representative, approved by the CONSTRUCTION MANAGER, will be
available at the jobsite at all times, and that the CONTRACTOR
will communicate in all matters through its representative(s).

NOTICES'
8.1

Notices and other official communication to CONSTRUCTION MANAGER
shall be in writing and shall be sent to the following address:
MORRISON-KNUDSEN COMPANY, INC.
CYPRUS MINES CORPORATION
THOMPSON CREEK PROJECT"P.O. BOX 645
CHALLIS, ID 83226
ATTN:

MR. F. E. MISCLEVITZ

Also, one (1) copy of all correspondence to the COMPANY will be
required at the following address:
CYPRUS MINES CORPORATION
THOMPSON CREEK PROJECT
P.O. BOX 755
CHALLIS, ID 83226
ATTN:
8.2

MR. T. A. MICHE

Notices and other official communication to the CONTRACTOR shall
be made in a similar manner and addressed to the representative,"
identified by the CONTRACTOR, and the COMPANY, at the following
address:
Name
Title
Address
£.ity_
Also, one (1) copy of all correspondence to the COMPANY will be
required at the following address:

8.0

NOTICES (Continued)
CYPRUS MINES CORPORATION
THOMPSON CREEK PROJECT
P.O. BOX 755
CHALLIS, ID 83226
ATTN:

9.0

8.3

All correspondence to and from the CONTRACTOR must utilize consecutively numbered correspondence serial numbers.

8.4

Changes in its respective personnel's addresses can be made in
writing by either party, and shall be effective upon receipt.

CONSTRUCTION MANAGER'S RESPONSIBILITY
9.1

10.0

11.0

Unless otherwise notified in writing by the COMPANY, the CONSTRUCTION MANAGER shall be the sole representative of COMPANY to
represent COMPANY'S interest herein, coordinate the WORK of all
CONTRACTORS on the SITE, and provide the services of Construction
Management.

CONTRACTOR'S RESPONSIBILITY
10.1

CONTRACTOR agrees to assume the responsibility for incorporating
anything not mentioned in the CONTRACT, which could be reasonably
inferred by skilled and experienced people as necessary, to
accomplish the WORK.

10.2

With the exception of those items and services, if any, which
this CONTRACT expressly states will be furnished by others, the
supply of any item or service necessary for CONTRACTOR'S performance is the sole obligation of CONTRACTOR.

NON-WAIVER OF DEFAULTS
11.1

12.0

MR. T. A. MICHE

Failure by the COMPANY or CONSTRUCTION MANAGER to, at any time,
enforce or require strict compliance with any terns and conditions of the CONTRACT will not constitute, a waiver of, effect,'
or impair terms and conditions in any way; nor shall such failure affect the right of the COMPANY to avail itself at any time
of remedies it may have for any subsequent breach of terms and
conditions by the CONTRACTOR.

NOTICE TO PROCEED
12.1

CONTRACTOR shall not commence the WORK until written notice to
proceed has been received from the CONSTRUCTION MANAGER and the
required Certification of Insurances have been received by the
COMPANY.

13.0

14.0

DRAWINGS
13.1

DRAWINGS issued by the CONSTRUCTION MANAGER may be furnished in
various stages of development (for example, Rev. A, B, C, etc.,
for preliminary drawings ... or Rev. 0, 1, 2, etc., for DRAWINGS
"Approved for Construction"). All DRAWINGS are subject to revision at any time.
In all Instances, the DRAWING which is
assigned the highest revision designation will be considered the
CONTRACT DRAWING and the WORK shall be performed by CONTRACTOR
in accordance with that DRAWING.
Preliminary DRAWINGS shall
not be used to perform fabrication or construction, unless
otherwise directed by the CONSTRUCTION MANAGER.

13.2

CONTRACTOR, on receipt of a revised DRAWING, i s responsible to
immediately note what - revisions have occurred and to decide 1f
those revisions will have any impact on the cost or time required to perform the W O R K . If CONSTRUCTION MANAGER has not been
notified, within seven (7) days, as provided in Article 28.0,
"CHANGED AND EXTRA WORK", It will be understood by all parties
that no adjustment will be required either to the CONTRACT
PRICE or the schedule established for performance of the WORK.

AS-BUILT DRAWINGS
14.1

15.0

15

-°

As-built DRAWINGS w i n be required. CONTRACTOR shall keep and
maintain a neat and legible set of complete CONTRACT DRAWINGS
upon which it shall record any and all changes or modifications
of the WORK not reflected on the ENGINEER'S design DRAWINGS.
All changes shall be recorded regardless of the causes necessitating the change. Upon completion of the WORK, CONTRACTOR
shall submit the As-built DRAWINGS to the CONSTRUCTION MANAGER,
having made all corrections, and Incorporated additional information required to reflect actual field conditions.

STANDARDS AND CODES__,
15.1

Wherever references are made in the CONTRACT regarding standards
and codes, the current edition or revision on the date of this
CONTRACT shall apply, unless otherwise expressly set forth.
Reference to sack standards and codes will be solely
for technical information.

15.2

In case of conflict among any referenced standards, codes, and
TECHNICAL SPECIFICATIONS,
CONTRACTOR shall submit a written
request _for clarifications, and the CONSTRUCTION MANAGER will
determine which shall govern.

TITLE TO MATERIALS
16.1

Except as otherwise provided, the title and right to the use of
water, soil, stone, gravel, sand, minerals, timber, and all
other materials discovered, developed, or obtained in the W3RK
by CONTRACTOR, any SV8CDH7RAC7DR, or any of their
employees,

6.0

TITLE TO MATERIALS (Continued)
are hereby expressly reserved by the COMPANY. Neither CONTRACTOR, SUBCONTRACTOR, nor any of their employees shall have any
right, title, or interest in or to any part thereof; neither
shall they assert to make any claim thereto.

7.0

18.0

19.0

SITE AND WORKING CONDITIONS
17.1

Unless otherwisa stated in this CONTRACT, CONTRACTOR agrees to
have inspected the SITE or is otherwise fully satisfied of the
conditions at the SITE, and to have assumed the risk of loss
and expense which may arise out of the conditions of the SITE,
including working and subsurface conditions which are or may be
reasonably expected to occur during the course of the WORK.

17.2

CONTRACTOR must immediately notify and advise CONSTRUCTION MANAGER upon discovering any unforeseeable conditions. Upon notification, the CONSTRUCTION MANAGER will promptly make an investigation o** * u e conditions, encountered, and determine the
action to %
If CONSTRUCTION MANAGER agrees that conditions are -.
able, and that CONTRACTOR will incur additional
costs as a result, an adjustment to the CONTRACT will be negotiated under Article 28.0, "CHANGED AND EXTRA WORK". If CONTRACT
MANAGER determines that the conditions encountered are reasonable, the WORK will proceed as specified.

17.3

Failure by the CONTRACTOR to give timely notice before the conditions are distjrbed shall be considered evidence that the
conditions encountered were reasonably expected and no claim for
additional compensation will be considered.

SEPARATE CONTRACTS
18.1

COMPANY reserves the right to perform WORK with its own forces
and/or *o award other CONTRACTS in connection with the PROJECT.
CONSTRUCTION MANAGER will use its best efforts to coordinate the
WORK of all CONTRACTORS and to minimize interference or suspension of WORK." '

18.2

CONSTRUCTION MANAGER may require scheduling of certain facilities
to be used ccrurrently by COMPANY, CONTRACTOR, its SUBCONTRACTORS, or other ;0NTRACT0RS. CONTRACTOR shall cooperate fully
with other CONTRACTORS, as well as provide reasonable opportunity
for the introduction and storage of their materials. CONTRACTOR
shall coordinate the connection of its WORK with the WORK of
other CONTRACTORS as provided in Article 23.0, "INSPECTION,
FITTING AND CHANGES BY CONTRACTOR".

SUBCONTRACTS
19.1

CONTRACTOR

shall not subcontract any part of the WORK withoul
-

..

on.ir-mnrTTnM

MflMSPCO

In

oarh

individua'

19.0

SUBCONTRACTS (Continued)
instance, the Scope of Work to be subcontracted by CONTRACTOR
will be subject to prior approval of CONSTRUCTION MANAGER.
19.2

20.

21.0

All SUBCONTRACTORS are to be bound to the same terms 'and conditions as the CONTRACTOR 1s bound by this CONTRACT. The CONTRACTOR shall submit an unpriced copy of all SUBCONTRACT agreements
tq the CONSTRUCTION MANAGER if requested in writing.

LABOR AND PERSONNEL
20.1

CONTRACTOR shall employ only competent and skilled personnel to
perform the WORK. CONTRACTOR shall, if requested to do so by
CONSTRUCTION MANAGER, remove from the jobsite and replace at no
additional cost to the COMPANY, unacceptable personnel of whom
COMPANY and/or CONSTRUCTION MANAGER determines to be incompetent, dishonest,
uncooperative, or otherwise
objectionable.'
CONTRACTOR is
responsible for maintaining harmonious
labor
relations.

20.2

CONTRACTOR shall comply and cooperate with CONSTRUCTION MANAGER
in enforcing jobsite conditions which directly effect the performance of the WORK, including, but not limited to, starting
and quitting time, smoking regulations, check-in and check-out
procedures, jobsite
safety regulations, and daily clean-up.

OELIVERY, UNLOADING AND STORAGE OF PERMANENT MATERIAL
21.1

CONTRACTOR FURNISHED:
21.1.1

21.2

CONTRACTOR will be responsible for receiving, unloading,
and proper storage, if required, and removal from storage
for all CONTRACTOR Furnished Permanent Materials. Any
Permanent Materials subject to degradation by outside
exposure shall be stored in a weather-tight enclosure,
and shall only be removed prior to Incorporation into the
WORK.

COMPANY FURNISHED:
21.2.1

All COMPANY Furnished Permanent Materials will be received, unloaded, stored (if required), and issued to
the CONTRACTOR by others.

21.2.2

A complete list of COMPANY Furnished Permanent Materials
for this CONTRACT is included in the Technical Provisions.
Information on delivery status of COMPANY Furnished Permanent Materials has been furnished herein under Attachment A, "MATERIAL STATUS REPORT".

1.0

DELIVERY, UNLOADING AND STORAGE OF PERMANENT MATERIAL

(Continued)

21.2.3

Issuance of all COMPANY Furnished Permanent Materials
will be coordinated by the CONSTRUCTION MANAGER. CONTRACTOR shall furnish a detailed written list of those
COMPANY Furnished Permanent Materials it wishes to receive. Such request shall be received by the CONSTRUC-.
TION MANAGER a minimum of two (2) days in advance.

21.2.4

Upon receipt of COMPANY Furnished Permanent Materials,
CONTRACTOR shall have complete care, custody, and control
until FINAL ACCEPTANCE by the COMPANY. Point of receipt,
by the CONTRACTOR, will be the central warehouse or
storage yard as shown in the CONTRACT DRAWINGS.

21.3

CONTRACTOR shall maintain complete and accurate records for
CONSTRUCTION MANAGER'S inspection of its materials and plant
equipment received, stored, and issued for use on the CONTRACT.

21.4

Truck shipments shall be made to the following address:
CYPRUS MINES CORPORATION
THOMPSON CREEK PROJECT-JOBSITE
C/0 (CONTRACTOR'S NAME)
HIGHWAY 75, SQUAW CREEK CUT-OFF
4 MILES SOUTH CLAYTON, IDAHO 83226

22.0

CONTRACTOR'S PLANT, EQUIPMENT AND FACILITIES
22.1

CONTRACTOR shall provide and use only construction plant and
equipment capable of producing the quality and quantity of WORK
required by the CONTRACT, and within the limits or times specified in the CONTRACT.

22.2

Before proceeding with anyWORK or with erection of any temporary
facilities, including, but not limited to, temporary structures,
CONTRACTOR shall furnish CONSTRUCTION MANAGER with such information and DRAWINGS for approval. Such approval will not be
unreasonably withheld.

22.3

CONTRACTOR shall, at the time any equipment is moved on-site,
present to CONSTRUCTION MANAGER an itemized list of all equipment, small tools, and power tools. Said list must include
description, quantity, and serial number where applicable. It
is recommended that CONTRACTOR identify its equipment by color
(other than yellow), decal, and etching. Prior to removal of
any or all tools and equipment, CONTRACTOR shall clear such
removal through CONSTRUCTION MANAGER, who will issue written
documentation which must be presented at CONSTRUCTION MANAGER'S
exit gate. No equipment or tools shall be removed from the
jobsite without proper clearance by the CONSTRUCTION MANAGER.

22.0

CONTRACTOR'S PLANT, EQUIPMENT AND FACILITIES (Continued)
22.4

23.0

INSPECTION, FITTING AND CHANGES BY CONTRACTOR
23.1

24.0

CONTRACTOR is responsible for timely inspection of any WORK at
the SJTE done by others which may affect its WORK or to which its
WORK must be joined. . CONTRACTOR shall immediately advise CONSTRUCTION MANAGER of any deficiencies therein, and CONSTRUCTION
MANAGER shall have a reasonable time to have such deficiencies
corrected, if such correction 1s not CONTRACTOR'S responsibility.
CONTRACTOR 1s responsible for making such measurements and adjustments to its WORK as 1s required to insure proper fit between
its WORK and any adjacent or contiguous WORK.

LINES AND GRADES
24.1

25.0

CONTRACTOR shall not remove construction plant or equipment from
the SITE before FINAL ACCEPTANCE of the WORK without CONSTRUCTION
MANAGER'S written approval. Such approval shall not be unreasonably withheld.

CONTRACTOR'S WORK shall be laid out from an existing system of
permanent survey markers as per Attachment N, "PROJECT CONTROL
POINTS". CONTRACTOR shall employ a qualified surveyor to establish all lines, elevations, slopes, limits of WORK, and secondary
markers required to maintain proper accuracy and control of the
WORK. CONTRACTOR shall bear full responsibility for the accuracy
of all lines, grades, and related reference points established
by CONTRACTOR. All lines and grades may be subject to rechecking
by CONSTRUCTION MANAGER.
Before commencing WORK, CONTRACTOR
shall verify all grades and dimensions of any existing construction that might affect CONTRACTOR, and shall notify CONSTRUCTION
MANAGER in writing of
any discrepancies between conditions
actually existing and those shown on the DRAWINGS.

TESTING AND START-UP
25.1

CONTRACTOR shall perform all testing, except as provided in 25.4
of this Article 25.0, required by the CONTRACT.TECHNICAL SPECIFICATIONS and Plans prior to start-up.

25.2

Upon completion of all required testing, CONTRACTOR shall demonstrate that all systems and equipment function in accordance with
their obvious intent and the requirements of the CONTRACT TECHNICAL SPECIFICATIONS and Plans.

25.3

All testing and start-up shall be completed in the presence of
the COMPANY and CONSTRUCTION MANAGER, and all results will be
recorded by the CONTRACTOR and submitted for record.

25.4 The following testing will be performed by an independent laboratory, furnished by the COMPANY, at no cost to the CONTRACTOR.

25.0

26.0

27.0

TESTING AND START-UP (Continued)
25.4.1

Radiography

25.4.2

Concrete Compressive Strength Testing /

25.4.3

Soils Testing

QUALITY CONTROL
26.1

The CONTRACTOR will provide and execute its own Quality Control
Plan that will demonstrate compliance to the CONTRACT DOCUMENTS
prior to FINAL ACCEPTANCE and payment.
CONTRACTOR'S Quality
Control procedures shall be submitted to the CONSTRUCTION MANAGER
for approval prior to commencement of the WORK.

26.2

The CONTRACTOR will be responsible for selecting and installing
only those materials that meet the TECHNICAL SPECIFICATIONS and
inspection requirements. Any materials furnished by the COMPANY
that do not comply with the TECHNICAL SPECIFICATIONS will be
replaced by the COMPANY at its "expense. The cost for replacement
of defective materials improperly selected and installed by the
CONTRACTOR will be at the CONTRACTOR'S expense.

26.3

The CONTRACTOR shall verify that all interface work performed by
other CONTRACTORS and/or
materials supplied by COMPANY are
consistent with WORK to be
performed under this CONTRACT.
CONTRACTOR'S failure to provide notification in writing .will
waive CONTRACTOR'S right
to claim additional
compensation.

INSPECTION AND REJECTION OF MATERIALS AND WORKMANSHIP
27.1

All WORK, including materials, workmanship, and places where such
manufacture or performance shall be carried on, is subject to
inspection and tests at any reasonable time by the COMPANY and/or
CONSTRUCTION MANAGER. Failure to make inspections, tests, discover defects, or to object thereto, shall not prejudice or
operate as a release or waiver of the rights of CONSTRUCTION
MANAGER, including the right to inspect or reject at a later
time, nor shall it release CONTRACTOR. CONTRACTOR shall bear
the expense of uncovering and recovering WORK specifically or
customarily subject to prior inspection hereunder, if such WORK
is covered without CONSTRUCTION MANAGER'S consent, before inspection is made.

27.2

If COMPANY and/or CONSTRUCTION MANAGER orders the uncovering of
WORK not specifically or customarily subject to prior inspection
hereunder, COMPANY shall bear the reasonable direct cost of
uncovering and recovering the effected WORK unless defects or
non-compliance with the CONTRACT are found, in which case, all
such costs shall be borne by CONTRACTOR.

^^^mjif^ux^

28.0

CHANGED AND EXTRA WORK
28.1
^~"\^

The COMPANY or CONSTRUCTION MANAGER may order Changes 1n the
WORK* CONTRACTOR shall not commence any Changed WORK until
djjertPrT-so in -wciting^^ IT sucn Changes Involve extra cost to
CONTRACTOR or will adversely affect its WORK, CONTRACTOR shall
promptly advise CONSTRUCTION MANAGER in writing and include an
estimate of the effect of the Change in time and performance,
prior to beginning the WORK but no later than two (2) working
days after the Change is ordered. If notice is not given, it
shall be deemed that no additional compensation or other adjustment is due to CONTRACTOR. If notice 1s given or, in the opinion
Of CONSTRUCTION MANAGER, such a change involves a reduction in
the amount of expense to CONTRACTOR, CONSTRUCTION MANAGER and
CONTRACTOR shall endeavor to agree upon an adjustment to the
affected terms of the CONTRACT, including the CONTRACT PRICE.
Changes in the CONTRACT PRICE will only be effective if made by
a CONTRACT CHANGE AGREEMENT signed by COMPANY and CONTRACTOR.
The adjustment to the CONTRACT PRICE will be made on the following basis:
28.1.1

To the extent applicable, such adjustments shall be made
upon the basis of ccfst provisions and unit prices set
out in this CONTRACT.

28.1.2

Other adjustments to the extent of any not covered by the
preceding subparagraph
(28.1.1) shall be limited to
CONTRACTOR'S direct costs, plus a reasonable amount to
cover overhead and profit.

28.2

If so directed by CONSTRUCTION MANAGER in writing, CONTRACTOR
shall proceed with the Change, prior to determining the amount
of any price O P other required adjustment. The parties shall
thereafter, use their best efforts to reach mutual agreement.
COMPANY may pay CONTRACTOR without prejudice to any claim by
either party, the amount of adjustment which in CONSTRUCTION
MANAGER'S judgement is based on the facts then known. However,
this provision shall not be construed to reduce or limit COMPANY'S
and CONSTRUCTION MANAGER'S rights or remedies under this or any
other provision, including the right to recover overpayments.

28.3

Increases in the CONTRACT PRICE, to the extent they are on a cost
reimbursable or unit price basis, shall be reimbursed as specifically provided in this CONTRACT. In the absence of such a
provision, CONTRACTOR shall submit supportive invoices satisfactory to CONSTRUCTION MANAGER. Increases in the CONTRACT PRICE,
to the extent done on a fixed amount basis, including fee, shall
be paid in monthly installments. If, in the judgement of CONSTRUCTION MANAGER, increases are proportionate to the progress
of the changed part of the WORK during the calendar month preceding
that which each payment is made. Payment shall be subject to a
retention proportionate to the retention specified in this CONTRACT.

29.0

30.0

MAINTENANCE AND PROTECTION OF WORK AND PROPERTY
29.1

CONTRACTOR shall do all WORK in a manner causing the least possible obstruction or damage to public and private highways, roads,
easements, and Federal, State and County properties. CONTRACTOR
shall continuously maintain adequate protection of all of its
own WORK from damage or loss, and shall keep all property of
COMPANY and other CONTRACTORS from any unnecessary obstructions,
injury, or loss attributable to its operations.

29.2

Throughout the progress of its work, CONTRACTOR shall provide and
maintain all passageways, guard fences, flags, lights, and other
protective'measures required by any applicable regulations and
prevailing conditions.

29.3

CONTRACTOR shall preserve and protect all vegetation on or adjacent to the SITE, which zs determined by CONSTRUCTION MANAGER,
does not unreasonably interfere with the performance of this
CONTRACT. CONTRACTOR shall be responsible for damage to any
vegetation as well as unauthorized cutting of trees, including,
without limitation, damage arising from the performance of its
WORK through operation of equipment or stockpiling of materials.
All costs in connection with any repairs or restoration necessary
or required by reason of any such damage or unauthorized cutting
shall be borne by CONTRACTOR.

USE OF COMPANY'S EQUIPMENT OR FACILITIES
30.1

Circumstances may arise where CONTRACTOR requests
MANAGER to make available to CONTRACTOR certain
facilities belonging to COMPANY in the performance
CONSTRUCTION MANAGER agrees to such request, the
facilities will be charged to CONTRACTOR at agreed

CONSTRUCTION
equipment or
of WORK. If
equipment or
rental rates.

30.2

CONSTRUCTION MANAGER will furnish a copy of the equipment maintenance and inspection record before equipment is rented, and
these records must be maintained by CONTRACTOR during CONTRACTOR'S use of equipment.

30.3

CONSTRUCTION MANAGER and CONTRACTOR shall jointly inspect such
equipment before CONTRACTOR'S use and upon its return to CONSTRUCTION MANAGER, to establish its condition and substantiate
whether or not any part of the equipment used by CONTRACTOR has
been over-stressed or damaged in any way as a result of its^use.
The cost of repairs or replacement to correct such over-stress
or damage shall be at CONTRACTOR'S expense.

30.4

In the event such equipment is furnished with an operator, such
operator will perform his services under the complete direction
and control of CONTRACTOR, but shall not be considered CONTRACTOR'S employee.

31.0

COMPLETION OF THE WORK
31.1

32.0

33.0

USE OF FACILITIES PRIOR TO COMPLETION OF THE WORK
32.1

COMPANY may take possession of and use the WORK or any part
thereof, whenever it is in a condition suitable for use, and the
best interest of COMPANY requires such use.

32.2

Prior to the date of FINAL ACCEPTANCE of the WORK, all necessary
repairs or renewals in the WORK or part thereof, not due to
ordinary wear and tear, but due to defective materials, workmanship, or to the operations of CONTRACTOR, shall be made by and
at the expense of CONTRACTOR.

32.3

The use by COMPANY of the WORK, or part thereof, shall in no
case be construed as constituting acceptance of the WORK or any
part thereof. Such use shall, neither relieve CONTRACTOR of any
of its responsibilities under'the CONTRACT, nor act as a waiver
by COMPANY of any of its conditions. . However, if the use of the
WORK or part thereof, increases the cost of or delays the completion of the remainder of the WORK, CONTRACTOR shall be entitled to extra compensation or extension of time, or both, as
CONSTRUCTION MANAGER may determine to be proper.

INVOICE SUPPORT
33.1

34.0

The WORK shall be completed by the times and sequence specified
in the CONTRACT. The CONTRACT PRICE shall be deemed to include
all sums required to meet such completion date. If so directed
by CONSTRUCTION MANAGER, CONTRACTOR shall, without additional
charge, work overtime and take action as is practical to avoid
or minimize the effect of delays.

With each Invoice, CONTRACTOR shall submit the following items:
33.1.1

The Payroll Reports as defined in Attachment B, "CYPRUS
CREEK MINES CORPORATION THOMPSON CREEK INSURANCE GUIDE."

33.1.2

Certified payroll registers up through the last preceding
pay period.

33.1.3

Updated schedules and progress reports as required in
Article 12.0, "CONTRACTOR'S PLANNING AND
SCHEDULING
REQUIREMENTS" in the Special Conditions.

CONTRACT PAYMENTS
34.1

CONTRACTOR agrees to accept the CONTRACT PRICE as full compensation for all WORK embraced in the CONTRACT and for all loss or
damage arising out of the nature of the WORK, the action of the
elements, or from any unforeseen or unknown difficulties or
obstructions which may arise or be encountered in the prosecution

34.0

CONTRACT PAYMENTS

(Continued)

of the WORK until its acceptance, and for all
description connected with the WORK.

35.0

34.2

COMPANY will make partial payments as the WORK progresses.
Payments will only be made on receipt of invoices accurately
prepared and properly supported in accordance with procedures
established by the CONTRACT.

34.3

No payment, except the final payment, shall be evidence of performance of the CONTRACT either wholly or in part, and no payment, including the final payment, shall be construed to be an
acceptance of defective WORK or improper material. The final
payment shall not relieve the CONTRACTOR from responsibility for
the discharge of claims or from making available to COMPANY for
examination and audit all records pertaining to WORK performed on
a cost-reimbursable or chargeable basis. Final payment shall not
relieve CONTRACTOR from any obligation which by its nature continues beyond completion of the WORK, FINAL ACCEPTANCE, or final
payment; such as, but not limited to, warranty and confidentiality
obligations.

34.4

Ten percent (10%) retainage will be withheld initially from each
progress payment based upon. the total-to-date earned amount.
When twenty-five percent (25%) of the value of the work has been
completed, no additional retainage will be withheld, provided
the CONTRACTOR has "met and continues to meet its critical path
schedule commitments. If CONTRACTOR subsequently fails to meet
schedule commitments, the ten percent (10%) retainage will be
reinstated. When CONTRACT completion reaches ninety-seven and
one--half percent (97.5%) and CONTRACTOR continues to meet its
critical path schedule, retainage will be reduced such that the
amount retained is not in excess of the WORK to be completed.

LIEN WAIVERS
35.1

36.0

risks of every

COMPANY will require as a proper condition to final payment, a
Final Release and Waiver of Liens in a form attached herein. If
at any time there is evidence of the existence of a lien arising
out of or in. connection with the performance, or default in
performance, of this CONTRACT for which the COMPANY or CONSTRUCTION MANAGER might be or become liable, the COMPANY shall have
the right to discharge such liens and assess all costs thereof,
against the balance due to CONTRACTOR.

COST-REIMBURSABLE WORK - ACCOUNTING AND AUDITING
36.1

If any part of the WORK is performed on a cost-reimbursable or
chargeable basis, the CONTRACTOR shall keep and require the sarce
of its SUBCONTRACTORS, full and detailed accounts of all such
costs in a form acceptable to the CONSTRUCTION MANAGER.

36.0

37.0

COST-REIMBURSABLE WORK - ACCOUNTING AND AUDITING

(Continued)

36.2

In the event that WORK is to be performed on a reimbursable or
chargeable basis, CONTRACTOR will include as part of the PROPOSAL, special terms and conditions setting forth all chargeable
and nonchargeable cost items and procedures for the payment of
costs and the CONTRACTOR'S fees related thereto.

36.3

CONTRACTOR shall at all times cooperate with the COMPANY/
CONSTRUCTION MANAGER to amend or change any accounting procedures for cost-plus work found to be unsatisfactory, and CONTRACTOR, after agreement on accounting procedures with the CONSTRUCTION MANAGER, shall not institute any new accounting procedures
without prior approval of the-CONSTRUCTION MANAGER.

36.4

CONTRACTOR shall retain all reimbursable or chargeable accounting
records for a period of three (3) years after FINAL ACCEPTANCE of
the WORK. At any time, COMPANY shall have full access to audit
the books of account and supporting documents. On completion of
the WORK, CONTRACTOR agrees that copies of books or records for
cost-reimbursable work will, on request, be turned over to the
COMPANY.

FINAL ACCEPTANCE OF THE WORK
37.1

FINAL ACCEPTANCE of the' WORK will be confirmed by Letter of
Acceptance issued by the COMPANY promptly after COMPANY is satisfied that all requirements of the CONTRACT have been met with
regard to performance of the WORK; equipment performance warranties; delivery of material, equipment, spare parts, and as-built
DRAWINGS; submittal or special guarantees and operating procedures; submittal of final records for cost-plus WORK (if any);
and, presentation of a Final Release and Waiver of Liens.

37.2

CONTRACTOR agrees that the COMPANY may retain the final payment
and/or the retained percentage provided for in the CONTRACT
AGREEMENT or a portion thereof, as considered by COMPANY to be
reasonable to assure full compliance by the CONTRACTOR with the
CONTRACT.

37.3

The WORK performed hereunder, may be accepted as a whole or in
separately defined parts, in which case, any funds retained may
be reduced in accordance with the pro rata value of those accepted parts.

37.4

In the event the Letter of Acceptance covers all of the WORK, the
letter will state... "All work under the CONTRACT is accepted."

37.5

In the event a Letter of Acceptance includes only a part of the
WORK, the Letter of Acceptance will clearly define and limit the
acceptance of the part(s), section(s), or item(s) which are

37.0

FINAL ACCEPTANCE OF THE WORK (Continued)
accepted at the time.
In addition, it will be numbered "Acceptance Letter No. 1 H and subsequent letters will be numbered consecutively until the last part of the WORK is accepted and the
letter is marked "FINAL ACCEPTANCE".

38.0

DISPUTES
38.1

It is the general intent of the parties that any dispute relating
to this CONTRACT, involving a matter or question of law or fact
common to them or the parties thereto, shall be settled to the
extent feasible before a single forum selected by COMPANY, and a
decision by such forum with respect to any such question or
matter shall be binding on COMPANY and CONTRACTOR, provided that
CONTRACTOR has bee~ granted a reasonable opportunity to be represented and h e a H
38.1.1 ^

r'S written election, all disputes and controls *es of whatever nature arising under this CONTRACT
-t cannot be resolved by mutual agreement, may be
submitted to arbitration, in accordance with Construction
Industry rules of the.,American Arbitration Association,
and to a single arbitrator mutually acceptable to CONTRACTOR an'd COMPANY.' The place of arbitration shall be
the municipality, whfch in the opinion of COMPANY, is
reasonably convenient to the SITE.

38.1.2 If COMPANY shall not elect arbitration, or if in the
opir.*^ of COMPANY any dispute involves either a matter
or qt ;ion of law or fact common to the CONTRACT or
involves third parties, the dispute shall be submitted
to the forum, which in COMPANY'S opinion, can best determine and settle most aspects of such dispute, and the
decision of that forum shall be binding on the parties,
provided they have been given notice and the opportunity
for adequate representation.
38.1.3

?

n the event of any proceeding pursuant to this Article,
tre oarties shall take action to see that proceedings
befo any other forum shall stay pending upon completion
of these proceedings, and the decision of the forum with
respect to such proceedings pursuant to this provision
shall be binding upon the parties and supersede any
contrary decision of any other arbitrators or forum to
the extent equitable.

38.1.4 CONTRACTOR hereby consents to such service and to submit
itself to such jurisdiction as necessary to affect the
purpose of this Article, and further, hereby, agrees to
and consents to such stays and other actions necessary
to affect the purposes hereof.

38.0

39.0

DISPUTES

38.1.5

For purposes of this Article, a "forum" includes arbitration or an administrative proceeding.

38.1.6

In the event of any dispute or claim by CONTRACTOR, CONTRACTOR shall continue the WORK in accordance with this
CONTRACT and its sole remedy shall be to pursue the
remedies hereinabove set forth*

38.1.7

In any proceeding between the parties pertaining to this
CONTRACT, the law or jurisdiction, in which the PROJECT
is located, shall govern despite the existence of a
choice of law provision which would dictate the application of adifferent law.

DELAYS
39.1

39.2

40.0

(Continued)

CONTRACTOR shall, within three (3) working days after
a delay, advise CONSTRUCTION MANAGER in writing, and
continue to advise CONSTRUCTION MANAGER concerning
Without limitation, CONTRACTOR shall not be excused
for any of the following causes:

determining
thereafter,,
any delay.
from delay

39.1.1

Foreseen or foreseeable at the time the CONTRACT AGREEMENT is signed

39.1.2

Normally incidental to the WORK

39.1.3

Due to any act or omission of the CONTRACTOR.

Any delays, except for delays mentioned above and including acts
of COMPANY, which as a matter of law, excuses CONTRACTOR from
performance within the time specified, and if the CONTRACTOR
complies with the notice provisions of this paragraph, CONTRACTOR'S time for completion shall be extended to the extent of
such delay. This shall be CONTRACTOR'S sole remedy for delay,
except for such delay caused by the direct default of COMPANY,
in which event, CONTRACTOR shall be entitled to the extent that
costs are increased by such delay and provided thereafter, CONTRACTOR handles the matter under the provision of Article 28.0,
"CHANGED AND EXTRA WORK". This shall be the limit of the CONTRACTOR'S remedy in such case.

FORCE MAJEURE
40.1

Should either party hereto be delayed in the performance of its
obligations hereunder, except for the payment of money due, as a
result of a force majeure event, such as fire, strike, accident,
unanticipated intervention of governmental authorities or application of law, rule" or regulation, unusual weather, or other
matters beyond the reasonable control of such party, such party
shall not be liable for damages to the other party for the delays

40.0

FORCE MAJEURE (Continued)
so caused. However, no such occurrence shall be deemed a force
majeure event unless written notice of such event be given within
three (3) days after the occurrence. This Article shall not in
any way limit or affect the right of COMPANY to terminate this
Agreement and to complete the WORK under the provisions of Article
41 or Article 42 hereof.

41.0

SUSPENSION OR TERMINATION FOR CONVENIENCE
41.1

COMPANY, upon reasonable notice, reserves the right to suspend
or terminate the CONTRACT at any time for its convenience. Such
suspension or termination will be made in writing and may include
the whole or any specified part of the CONTRACT.

41.2

If the CONTRACT or a specified part thereof, is suspended for
convenience of the COMPANY, and such suspension unreasonably delays the progress of the WORK and causes additional expenses or
loss to CONTRACTOR in performance of the WORK, not due to the
fault or negligence of the CONTRACTOR, the CONTRACT PRICE will
be subject to adjustment in an amount equal to the actual cost
incurred by CONTRACTOR resulting from the suspension.
Such
costs must be substantiated by written records or otherwise
proven to the satisfaction of the COMPANY. Further, the time
of performance of the CONTRACT will be subject to extension by
the actual duration of the suspension (if applicable) plus a
reasonable additional period for remobilization. The CONTRACT
will, accordingly, be amended by CHANGE AGREEMENT provided,
however, that any claim by CONTRACTOR for an adjustment hereunder
must be asserted within thirty (30) calendar days after receipt
of written notice to resume the WORK.

41.3

If the CONTRACT or any specified part thereof, is terminated for
the convenience of the COMPANY, payment to CONTRACTOR will be
made for that part of the WORK actually completed, including the
following:
41.3.1

Engineering

41.3.2

Materials or equipment under f a b r i c a t i o n i n CONTRACTOR'S
own plant

41.3.3

Materials
plants

or

41.3.4

Materials

or equipment which have already been shipped

41.3.5

Construction, i f any, completed t o date on SITE; less any
payments previously made to the CONTRACTOR.

equipment

under

fabrication

in

vendor's

41.0

SUSPENSION OR TERMINATION FOR CONVENIENCE
41.4

(Continued)

The reasonable value of each of the foregoing categories against
which the CONTRACTOR has incurred costs prior to the effective
termination date will be established by:
41.4.1

The CONTRACT PRICE

41.4.2

Any CONTRACT UNIT PRICE or breakdown of the CONTRACT
PRICE previously submitted by the CONTRACTOR

41.4.3 Written cost records submitted by CONTRACTOR and accepted
by COMPANY or a combination of the foregoing data.
41.4.4

A reasonable cancellation charge to CONTRACTOR by any
vendor, and properly due as a contractual obligation of
CONTRACTOR to vendor for items fabricated but not shipped, will be reimbursed to CONTRACTOR at actual cost as
part of the costs of termination or in lieu thereof,.
COMPANY may elect to pay the fair market value and take .
delivery on such completed or uncompleted fabricated
items.

41.4.5. In addition thereto, the CONTRACTOR will be paid a reasonable cancellation charge to cover costs to terminate
engineering and fabrication commenced by its own forces
prior to the effective termination date.
41.4.6

42.0

Material and equipment completely or partially fabricated, but not shipped, may at the option of the COMPANY
be accepted by the COMPANY at fair market value and
deducted from the cancellation charges established with
CONTRACTOR.

TERMINATION FOR CAUSE
42.1

Should CONTRACTOR, in the opinion of the COMPANY, at any time
refuse or neglect to supply or maintain a sufficiency of properly
skilled labor; or fail in any respect to prosecute the WORK or
any separable portion thereof with promptness and diligence or
fail in the performance of any of the agreements herein, or
should the CONTRACTOR become insolvent or be placed in liquidation or under judicial management, COMPANY may after forty-eight
(48) hours written notice to the CONTRACTOR employ another CONTRACTOR, and deduct the cost thereof from any money due or
thereafter, to become due to CONTRACTOR under this CONTRACT, or
COMPANY.may terminate CONTRACTOR'S right to proceed with the
WORK or such part of the WORK where such defaults have occurred.
42.1.1

If the expense of finishing the WORK, plus compensation
for additional managerial and administrative services
and such other costs and damages with regard to completion of the WORK as the COMPANY may suffer, exceeds the

42.0

TERMINATION FOR CAUSE

(Continued)

unpaid balance, CONTRACTOR and its sureties, shall promptly pay the difference to COMPANY. Failure of COMPANY
to exercise any of the rights given under this Article
shall not excuse CONTRACTOR from compliance with the
provisions of the CONTRACT nor prejudice in any way the
right to exercise any such rights in respect of any
subsequent failure by the CONTRACTOR.
42.2

42.3

Upon termination for cause of the CONTRACT, it is agreed that:
42.2.1

The obligation of the CONTRACTOR shall continue as to
WORK already performed and to materials furnished, and
as to bonafide obligations assumed by CONTRACTOR prior
to the date of termination.

42.2.2

The CONTRACTOR shall be entitled only to a pro rata
compensation for the WORK already performed, including
material for which it has made firm CONTRACTS, it being
understood that the COMPANY shall be entitled to that
material. It is understood, however, that CONTRACTOR'S
aforesaid pro rata compensation shall in no event exceed
the reasonable costs of WORK done and materials supplied
by CONTRACTOR to the time of termination, plus an equitable profit on WORK do'ne prior to the date of termination.

42.2.3

The following items will not be considered in arriving at
said equitable allowance:
42.2.3.1

Anticipated profits applicable to incompleted
portions of the WORK.

42.2.3.2

Consequential damages.

42.-2-.-3.3

Expenses of the CONTRACTOR due to failure of
the CONTRACTOR, its vendors, and SUBCONTRACTORS to discontinue the WORK with reasonable
promptness after written notice of termination
has been given to the CONTRACTOR.

42.2.3.4

Losses on other CONTRACTS or from sales or
exchange of capital assets.

In the event of termination for cause, written notice will be
given by means of certified letter addressed to CONTRACTOR.
Subject to the directions set forth in the termination notice,
CONTRACTOR shall immediately discontinue the WORK and the placing
of orders for further services, material, and equipment and
shall, as directed, affect cancellation of all existing orders
and SUBCONTRACTS and'thereafter, perform only such WORK as may be
necessary to preserve and protect the WORK already in progress.

42.0
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42.4

The termination provisions set forth herein shall be concurrent
with and in addition to, without prejudice to and not in lieu
of, or in substitution for, any other rights or remedies at law
or in equity which the COMPANY may have for the enforcement of
its rights under the CONTRACT and its remedies for any default
of the CONTRACTOR under the conditions hereof.

42.5

If COMPANY should incorrectly terminate this CONTRACT for default
or for breach, it shall be deemed to be a termination by COMPANY
for reasons other than cause, and payment "shall be made as in
the case of Termination For Convenience. In no event shall the
COMPANY'S liability or CONTRACTOR'S recovery under this Article
42.0 exceed the total amount determined by application of Article
41.0 herein.

42.6

No settlement payment will be made to CONTRACTOR until proof of
delivery of equipment, material, and supplies have been properly
supported with vouchers.

42.7

A complete and thorough inventory of all un-used/un-installed
materials, supplies, and equipment will be submitted by the
CONTRACTOR.

42.8

COMPANY will request either a signed form of release or other
evidence that CONTRACTOR has paid in full for all labor, materials, equipment, services, SUBCONTRACTORS, applicable taxes,
and other
costs and assessments due under
this CONTRACT.

COMPANY'S REMEDIES FOR DEFAULT OR DEFECTIVE WORK
43.1

In the event of any default or defective WORK which CONTRACTOR
does not, in the sole judgement of COMPANY, immediately begin
and thereafter, proceed with diligence to remedy upon notice from
COMPANY/CONSTRUCTION MANAGER, or in the event of any defaults or
defect which COMPANY/CONSTRUCTION MANAGER in its sole judgement
determines to be a material default or defect, or if CONTRACTOR
for any reason other than one for which it is entitled to an
extension of time provided under Article 39.0, "DELAYS", fails
to proceed with the WORK as scheduled in accordance with this
CONTRACT, COMPANY may take such action as it deems appropriate
to remedy or avoid default or defect. CONTRACTOR shall reimburse
COMPANY for any additional costs which it may incur in connection
with or* as a result of such action.

43.2

COMPANY may, upon detection of such defaults, defects, or delays,
or if the CONTRACTOR shall become bankrupt or insolvent, or if
COMPANY shall have reasonable grounds to believe that CONTRACTOR
is bankrupt or insolvent or unable to pay its debts as they
become due, terminate all or part of CONTRACTOR'S further per-
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COMPANY'S REMEDIES FOR DEFAULT OR DEFECTIVE WORK
43.3

44.0

(Continued)

In the event of any such default, defect, delay, bankruptcy, O P
insolvency, CONTRACTOR shall not be entitled to any further
payment until the matter is remedied to the satisfaction of
COMPANY and shall then be paid only such amount as is reasonably
due for WORK properly done by CONTRACTOR, less all damages, loss,
and additional expense suffered by COMPANY as a result of such
default. If such damage, loss, and expense shall exceed the
amount due to CONTRACTOR, such amount shall be paid immediately
to COMPANY by CONTRACTOR. No remedy afforded to COMPANY, either
under this CONTRACT or as a matter of law, shall be deemed to be
exclusive.

BACKCHARGES TO ACCOUNT OF CONTRACTOR
44.1

Backcharges will be levied against the CONTRACTOR for corrections
to the CONTRACTOR'S WORK and also if WORK is not being completed
in a timely manner. Such WORK may be performed by the COMPANY
or its Designee, and handled as a backcharge against the CONTRACTOR pursuant to the following procedures:
44.1.1

CONTRACTOR will be notified in writing.

44.1.2

All construction management, construction labor, materials, equipment, supplies, and services used to perform
the corrections or modifications will be accounted for
on an actual time expended basis.

44.1.3

Labor will be charged to the CONTRACTOR at the actual
wage rate paid to each worker, foreman, supervisor, and
timekeeper involved^ plus applicable taxes, compensation
insurance, and"other'payrolVassessments payable and prevailing at the SITE.

44.1.4

Construction equipment will be charged to the CONTRACTOR
at the full operative rental rate established as a standard for all CONTRACTORS working at the SITE.

44.1.5

Permanent materials and consumable supplies will be
charged to the CONTRACTOR at COMPANY'S actual cost delivered to the SITE.

44.1.6

The above costs will be totaled and the COMPANY will add
thereto, an amount of twenty percent (20%) to cover costs
of general administration.

44.1.7

The sum total of items 44.1.2 through 44.1.6 will be the
amount supplied as a backcharge to the CONTRACTOR. Each
backcharge, as the corrective WORK is completed, will be
deducted from the next succeeding payment to be made to
the CONTRACTOR.

*4.0
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44.2

All WORK performed as a backcharge against the CONTRACT will be
recorded under a written Backcharge Notice document issued to
CONTRACTOR by the CONSTRUCTION MANAGER* The CONTRACTOR'S signature will be requested. In no event shall the absence of CONTRACTOR'S signature delay the performance of the WORK which
COMPANY considers necessary to the continuation and completion
of the Project.

44.3

Whenever possible, COMPANY will substantiate the error or defect
arid the corrective WORK performed by means of photographs.
Separate time sheets and cost records will be maintained for each
Backcharge Notice and copies of all such records and photographs
will be available at all times to the CONTRACTOR.

CLAIMS, ASSIGNMENTS, GARNISHMENT ANO ATTACHMENTS,
45.1

CONTRACTOR shall-not assign any of its rights hereunder, without
the written consent of COMPANY.
In connection with such an
assignment, COMPANY may require a hold-harmless agreement, a
full release and indemnity, a'nd a bond satisfactory to COMPANY
from CONTRACTOR, prior to granted consent.

45.2

In the event of any claims, garnishments, and/or attachments,
COMPANY shall have in addition to any other rights under this
CONTRACT, the right to take one or more of the following
actions:
45.2.1

COMPANY may deem reasonable; to make payment to CONTRACTOR as exclusive agent of any garnishor,-, assignee, or
claimant notwithstanding any such assignment, garnishment, or claim;

45.2.2

To set-off a counterclaim against CONTRACTOR, its assignee, or any garnishor, claimant or other person, or
entity with respect to the amount involved, notwithstanding the fact that such set-off or counterclaim may arise
out of a transaction or occurrence unrelated to this
CONTRACT, whether it occurs or arises before or after
the date of such assignment or notice thereof;

45.2.3

To recover, in whole or part, as COMPANY may elect from
CONTRACTOR any amount claimed, assigned, attached, or
garnished theretofore or thereafter owed to CONTRACTOR,
and all damages, costs, and expenses incurred in relation
to such claim, assignment, garnishment or attachment,
including court costs and attorney's fees;

45.2.4

To withhold any and all amounts until it is certain to

45.0
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CLAIMS. ASSIGNMENTS. GARNISHMENT AND ATTACHMENTS
45.2.5

To exercise each and every right stipulated in this
CONTRACT, including the right to withhold payment.

45.2.6

To require as a condition to payment a full and complete
release in favor of COMPANY and in form and substance
satisfactory to COMPANY from each and every person or
entity which in its sole judgement may be a claimant to
such payment or any other payment therefore or thereafter, paid or due to CONTRACTOR.

LOSS OR DAMAGE BY ACTIONS OF OTHERS
46.1

47.0

(Continued)

CONTRACTOR shall have no claim against the COMPANY or CONSTRUCTION MANAGER, and COMPANY or CONSTRUCTION MANAGER shall not be
liable for damaqe or loss by reasons of delay, default, act, or
omission of ot\^r CONTRACTORS, SUBCONTRACTORS, or their agents
or employees, ^jt nothing herein, contained shall limit any
rights of CONTRACTOR to recover_therefore, against such other
CONTRACTORS, SUBCONTRACTORS" or" their agents or employees. If
the CONTRACTOR by any default,- negligence, or misconduct on its
part, damages any other SUBCONTRACTOR or CONTRACTOR, it hereby
agrees to be directly responsible to such other SUBCONTRACTOR
or CONTRACTOR for any such damage and to hold COMPANY and CONSTRUCTION MANAGER harmless for all such damages.

INDEMNIFICATION
47.1

CONTRACTOR shall defend, indemnify, and hold-harmless COMPANY and
CONSTRUCTION MANAGER, their joint venturers, subsidiaries, affiliated entities, directors, officers, employees, and agents of
such Indemnities from and against any and all losses, claims,
demands, liabilities, suits or actions (including all reasonable
expenses and attorney fees) arising out of loss or damage to
property or persons including injuries to or the death of *ny
employees of CONTRACTOR or any of its SUBCONTRACTORS caused by
or arising in connection with the CONTRACTORS1 or any of its
SUBCONTRACTORS* or the employees1 of either, performance of any
of the WORK to be performed hereunder, or by materials or equipment (including such as COMPANY may have furnished and has been
accepted by CONTRACTOR) used in said WORK, or by reason of any
other cause in connection with the performance of this CONTRACT
irrespective ~* whether contributed t
y the negligence of
COMPANY or CONSTRUCTION MANAGER, and tr._ CONTRACTOR agrees to
reimburse such Indemnities for all sums which they may pay or
be compelled to pay in settlement of any claim on account thereof,
including any claim under the provisions of any worker's compensation law or other similar law, or under any plan for employee's
benefits, except that the CONTRACTOR assumes no liability for
the sole negligent acts of COMPANY or another indemnified party
hereunder or hereunder as covered by COMPANY Furnished Insurance
under Article 48.0, "INSURANCE".

48.0

INSURANCE
48.1

COMPANY shall procure and pay premiums for the following insurance coverage for the protection of COMPANY, CONTRACTOR, and
CONTRACTOR'S employees and SUBCONTRACTORS, if any, for WORK at
the "PROJECT SITE11 defined in the below referenced Insurance
Guide (excluding vendors, suppliers, material dealers, and any
others whose function is solely to transport materials, equipment, or parts to and from the PROJECT SITE):
48.1.1

Workers 1 Compensation and Employers' Liability Insurance

48.1.2

Comprehensive General Liability Insurance

48.1.3 -Comprehensive Automobile Liability Insurance (for COMPANYowned and COMPANY-hired vehicles only)
48.1.4

48.2

48.3

Umbrella Excess liability Insurance

48.1.5 Builders' Risk Insurance
COMPANY'S furnished insurance is described with greater particularity in Part I of "CYPRUS MINES CORPORATION THOMPSON CREEK
INSURANCE GUIDE", Attachment B; a copy of which Insurance Guide
is attached hereto and incorporated herein.
Notwithstanding
the foregoing, COMPANY, its joint venturers, if any, and its
affiliated entities, directors, officers, employees, and agents
of COMPANY, including but not limited to CONSTRUCTION MANAGER,
its joint venturers, or its affiliated entities, shall not have
any responsibility whatsoever to CONTRACTOR with respect to
such insurance coverage, its procurement or the absence thereof,
other than to procure and pay all premiums for such insurance
coverage. Such insurance is to be put into effect as prescribed
in Part I of the Insurance Guide. CONTRACTOR and its SUBCONTRACTORS shall be responsible for any loss not exceeding $5,000
which is of a type which would otherwise be covered under the
Builders' Risk Insurance referenced above.
CONTRACTOR and each of its SUBCONTRACTORS, if any, shall procure,
maintain, and certify at their own expense to CONSTRUCTION MANAGER prior to commencing WORK^prjfrjrnishiruL any_se_rvices at the
PROJECT SITE,—ar r'equ'freclfy Part I of \he InsuFanVe"Guide7*"the
f ol 1 owi ng"tnsuram:e~Towrage:
48.3.1

Automobile Liability Insurance (for all Owned, Non-Owned
.and Hired Vehicles, except vehicles owned or hired by
COMPANY)

48.3.2

If CONTRACTOR or any of its SUBCONTRACTORS uses owned or
non-owned aircraft
or watercraft in its operations,
Aircraft and Watercraft Bodily Injury and Property Damage
Insurance, with a combined single limit of not less than
$5,000,000 for any one (1) occurrence.

INSURANCE (Continued)
48.4

Neither CONTRACTOR nor its SUBCONTRACTORS, if any, shall be
entitled to any reimbursement or other compensation for insurance
premiums paid to secure coverage which duplicates all or any part
of the COMPANY furnished insurance coverage provided pursuant to
this Article 48.0. However, nothing in the Project Insurance
Guide or Article 48.0 shall preclude the CONTRACTOR and its
SUBCONTRACTORS, if any, from securing at their own expense insurance coverage in addition to or of higher limits than the
COMPANY-furnished insurance coverage as required by law or the
nature of its operations*

INSURANCE ALTERNATE
TOMPANY shall retain the option of requiring CONTRACTOR to provide
certain specified insurance coverages for their own benefit. Specifically, CONTRACTORS shall list as a separate line item in the Schedule
of Quantities and °-"-*sf Section 2 of the PROPOSAL, the total cost
for the entir*
* )f their work for the following insurances:
Coverage^

Limits

Workers' Compensation

Statutory

Employers 1 Liability

$100,000 each occurrence

Comprehensive General Liability*

$500,000 combined single
limit per occurrence
$500,000 annual aggregate

Excess Liab*

$5,000,000 each occurrence,
annual aggregate

:y

Additional Excess Liability

$20,000,000 each occurrence,
annual aggregate

Comprehensive Automobile Liability
(for Cyprus Owned and Cyprus hired
vehicles only, if applicable)*

$500,000 combined single
limit for BI 4 PD, any
one accident

Terms and cor
- if
insurance coverages provided for in this
Article 48A, "iN3:u**. .1 ALTERNATE", shall be equal in scope to those
outlined in Part I of the Cyprus Mines Corporation Thompson Creek
Insurance Guide, Attachrrent B, a copy of which Insurance Guide is
attached hereto and incorporated herein.

49.0

50.0

COMPLIANCE WITH LAW, PERMITS AND REGULATIONS
49.1

In the performance of the WORK, CONTRACTOR at all times shall
comply with and hold-harmless COMPANY and CONSTRUCTION MANAGER
against all cost, damage, and expenses resulting from any actual
or claimed violation of any and all applicable laws whether
Federal, State or local. CONTRACTOR shall file all reports, pay
all taxes, fees, and charges required by any such laws and shall,
without reimbursement, indemnify COMPANY and CONSTRUCTION
MANAGER against all liabilities and penalties by reason of any
failure on the part of the CONTRACTOR to comply with any such
laws, rules, regulations, and orders. CONTRACTOR shall certify
compliance with the "Fair Labor Standards Act of 1938", as amended, and shall provide copies of certification of compliance to
the CONSTRUCTION MANAGER.

49.2

Except as otherwise specified herein, the COMPANY shall secure
and pay for all permits, licenses, easements, priorities, and
clearances required to be produced by and in the name of the
COMPANY for prosecution of the WORK. CONTRACTOR shall obtain
all necessary CONTRACTOR'S licenses and permi/ts normally obtained
by CONTRACTOR in the course of. its business. '

PATENTS AND SIMILAR RIGHTS
50.1

51.0

CONTRACTOR shall defend,- indemnify, and hold-harmless COMPANY
and CONSTRUCTION MANAGER, their joint venturers, subsidiaries,
affiliated entities, directors, officers, employees, and agents
of such Indemnities from all cost, damage, loss, and expense as
a result of any infringement or claim of infringement of any
patent or proprietary right (including costs of litigation) and
for changes or replacement and related costs to avoid infringements arising from performance of the WORK. At COMPANY'S request, CONTRACTOR shall defend any suit or action arising out of
any such infringement or claim but the COMPANY shall be entitled
to be fully advised and to participate in any such suit or action. No such suit or action shall be settled, discontinued,
nor shall judgement be permitted to be entered if, in COMPANY'S
or CONSTRUCTION MANAGER'S opinion, either of their interests
would be adversely affected. CONTRACTOR'S indemnification does
not extend to items manufactured to the COMPANY'S design unless
originally submitted or suggested by the CONTRACTOR.

WARRANTY
51.1

In addition, to any other CONTRACTOR'S warranties, expressed
or implied by law, CONTRACTOR warrants that all items and services will be in accordance with this CONTRACT and conform to
the TECHNICAL SPECIFICATIONS, DRAWINGS, and data which are part
of it or with which it obligates CONTRACTOR to comply; that they
will be fit for the use specified or intended, and that all
materials and workmanship shall be of first quality and the best
of their kinds. Without limitation of COMPANY'S other rights

51..0

WARRANTY (Continued)
and remedies, in cases where this warranty is breached, or where
defects or deficiencies appear prior to twelve (12) months after
FINAL ACCEPTANCE under this CONTRACT, and CONTRACTOR does not,
within the time limits set by COMPANY, promptly begin and diligently complete the repair of the defect in accordance with
COMPANY'S required schedule, COMPANY, at its option, may either
reject the items in whole or in part, in which case to the extent
of rejection the risk of loss, cost of repair, cost of return
and storage, and other damages, including costs of replacement
from such sources as COMPANY may elect, will be for the CONTRACTOR'S account; or the COMPANY, at its option, may repair all or
part of the items rejected, and charge to the CONTRACTOR damages,
including the costs incurred in placement or in relation to
repairs, plus an amount equal to the diminished value of the
items as repaired.
Items so repaired shall be warranted for
another twelve (12) month period from the time of repair.
51.2

52.0

TAXES
52.1

53.0

Unless otherwise specified in the CONTRACT DOCUMENTS, all taxes
which CONTRACTOR may be required to pay or collect are for the
account of CONTRACTOR and shall be deemed to be included in the
fixed CONTRACT PRICE or CONTRACT UNIT PRICES set out in the
CONTRACT, whether or not they are required to be separately
stated.

ATTORNEY'S FEES
53.1

54.0

CONTRACTOR shall include in all SUBCONTRACTS entered into under
this CONTRACT an identical warranty extending to CONTRACTOR and
COMPANY, and as part of its responsibilities hereunder, shall
enforce such warranties to its-fullest extent.

If it shall be necessary for.the COMPANY to bring suit to enforce
any of the provisions of this CONTRACT, COMPANY shall be entitled
to reasonable attorney's fees in addition to any judgement it
receives.

SECURITY, IDENTIFICATION AND SECRECY
54.1

Entrance onto the SITE by CONTRACTOR'S employees and all other
persons will be subject to strict security rules, copies of
which are available for inspection at the JOB SITE, and CONTRACTOR hereby agrees to comply and to cause strict compliance therewith by its SUBCONTRACTORS.

54.2

CONTRACTOR shall obtain written authorization from the CONSTRUCTION MANAGER to enter the SITE with trucks and other vehicles
and shall use only ' the entrances designated by CONSTRUCTION
MANAGER for the use of CONTRACTORS employed on this PROJECT.
-30-
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54.3

CONTRACTOR shall require its employees and the employees of its
SUBCONTRACTORS to, at all times while on the SITE, wear the
identification approved by CONSTRUCTION MANAGER.

54.4

All designs and data furnished by or on behalf of the COMPANY
shall be used only to perform this CONTRACT. Such designs and
data shall be kept confidential except data which CONTRACTOR can
prove is available to the public or was in writing and already in
its possession at the time such designs and data were furnished
or, thereafter, was rightfully received from a third party (other
than the ENGINEER). CONTRACTOR, on request of COMPANY, shall'
execute any agreements relating to confidentiality or proprietary
rights.

54.5

Should the CONTRACTOR deem it necessary to make any press statements or other public releases, CONTRACTOR shall first obtain
prior written approval from the COMPANY and/or CONSTRUCTION
MANAGER.

155.9 SAFETY AND ACCIDENT PREVENTION
Sa
s.
S'!).! CONTRACTOR shall submit his Safety Program for approval within
\/
thirty (30) days after award. Following approval, work shall be
performed in strict compliance with the approved
program.
55.2 CONTRACTOR agrees to cooperate with COMPANY in efforts to prevent
injuries to workmen employed by either party in carrying on
operations covered by this CONTRACT, and to adopt and place in
— ef-fect.-Such reasonable practical suggestions as may be offered by
the CONSTRUCTION MANAGER to promote safety and safe working
conditions. CONTRACTOR will at all times maintain its equipment
in a safe operating condition. CONTRACTOR agrees, in performance
of this CONTRACT, to observe and comply with all applicable
federal, state, COMPANY, and local safety rules and regulations,
including, but not limited to, the Occupational Safety and Health
.Act (QSHA1 of_1970 and_ Federal Mine Safety and Health Act (MSHA)
of 1977 and all amendments thereto.
55.3

If CONSTRUCTION MANAGER determines CONTRACTOR is in non-compliance with the Safety Program, CONSTRUCTION MANAGER will issue a
"SAFETY VIOLATION NOTICE", Exhibit A, and require immediate
corrective action.

55.4 The COMPANY'S Safety Program is available for review and inspection at the office of the CONSTRUCTION MANAGER, either at the
SITE or in Boise, Idaho.
56.0

ILLUMINATION
56.1
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light sufficient to permit WORK to be carried on efficiently,,
satisfactorily, safely,
and to permit thorough
Inspection.
During such time periods, the access to the place of WORK shall
also be clearly Illuminated. All wiring for electric light and
power shall be installed and maintained in a first-class manner,
securely fastened in place at all points, and shall be kept as
far as possible from telephone wires, signal wires, and wires
used for firing blasts.
57.0

FIRE PREVENTION
57.1

58.0

CLEAN-UP AND RECLAMATION
58.1

59.0

CONTRACTOR shall not permit unauthorized fires within or adjacent
to the limits of the project SITE and shall be liable for damage
from fire due directly or indirectly to its own activities, to
those activities of its employees, or of its SUBCONTRACTORS of
any tier or their employees. CONTRACTOR shall provide portable
fire extinguishers compatible with the hazard of each work area
and shall instruct Its personnel in their location and use.
Wherever welding and flame cutting are conducted, flammable
materials shall be protected and an observer shall be provided by
CONTRACTOR to be present during the flame cutting and welding
operation to ensure that protective measures are taken and that
no fires result from such operation. It 1s also a U.S. Forest
Service requirement that all vehicles on SITE must contain a
shovel, axe, bucket, fire extinguisher, and a first-aid kit.

CONTRACTOR shall at all times keep the premises free from accumulations of waste material or rubbish caused by its employees
or WORK. At the completion of WORK in each individual area,
CONTRACTOR shall remove all materials, tools, equipment, and
rubbish from the area, and leave the area "Broom Clean". Disturbed ground surfaces shall be bladed smooth and left in a
condition, as close as practical, resembling its original state.
During the progress of the WORK,- CONTRACTOR shall maintain each
area reasonably clean with a regular clean-up as directed by
CONSTRUCTION MANAGER.

ENVIRONMENTAL CONDITIONS
59.1

Environmental considerations
59.1.1

The COMPANY is bound by many environmental permits,
licenses, and regulations which the CONTRACTOR will be
obligated to comply with.

59.1.2

The CONTRACTOR 1s responsible for ensuring it is cognisant of all' permits, licenses, and/or regulations prior
to commencing construction. The COMPANY'S Environmental
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Department will provide the CONTRACTOR with all necessary
information for compliance upon request from the CONTRACTOR.

59.2

59.1.3

When requested, the CONTRACTOR must attend inter-agency
meetings with the COMPANY, CONSTRUCTION MANAGER, State
and Federal agencies*

59.1.4

The CONTRACTOR will be required to attend a pre-job
meeting to discuss environmental considerations applicable to the PROJECT. Compliance with permits will be
at the CONTRACTOR'S expense.
Failure to comply with
permits will be at the CONTRACTOR'S expens.e.

The CONTRACTOR must be knowledgeable and comply with COMPANY'S
Permits and Licenses which are listed below:
59.2.1

Spill Prevention and Control
59.2.1.1

59.3

(Petroleum Products)

The CONTRACTOR will be responsible for properly installing berms and other safety measures around all of its tanks holding petroleum products. Also, the CONTRACTOR will be
responsible for properly reporting all spills
to CONSTRUCTION MANAGER.

59.2.2

Dredge

and

Fill

-

Squaw

Creek

Access

Road

Crossing

59.2.3

Forest Service and Bureau of Land Management Operating
Plans for all phases of earth movement work (roads, power
lines, water lines, borrow pits, etc.).

59.2.4

Stream channel work for all creeks on the PROJECT (Squaw,
Bruno, Thompson, Pat Hughes and Buckskin Creeks and their
tributaries) where equipment or fill material will encroach below the high water line.

59.2.5

Non-Hazardous Solid Waste disposal of construction waste,
slasfu_.and debris.

Federal and State Regulations
59.3.1

Water Quality
59.3.1.1

The CONTRACTOR will take necessary precautions
approved by the COMPANY/CONSTRUCTION MANAGER
to prevent pollution of streams with sediment,
petroleum products, chemical, and other harmful materials.

59.0

ENVIRONMENTAL CONDITIONS
59.3.2

Air Quality
59.3.2.1

59.4

(Continued)

The CONTRACTOR will comply with the minimum
standards for dust control
and other air
pollutants.

Erosion and Sedimentation Control
59.4.1

As a result of construction of project facilities, there
will be an increase in erosion and the potential for increased sedimentation in streams.
Construction and
operation control measures will be implemented to minimize sedimentation. Such measures include the construction of berms, drainage ditches with flow checks, energy
dissipators, and/or sediment traps. However, during the
initial stages of construction and prior to full implementation of the control measures, some sedimentation is
expected to occur as a result of activities near the
streams. The effect of this is expected to be short-term
and localized; however, it may be significant depending
on the area impacted, and the time of year. Selective
scheduling and close supervision of construction activities will be directed toward minimizing potential impacts. If significant sedimentation occurs, construction
activities will cease until remedial actions are taken
to prevent further sedimentation and to eliminate the
source(s) of significant sedimentation.

59.4.2

Vegetation will be removed only in those areas directly
affected by project activities.
Topsoil will be stockpiled and stabilized for later use
in revegetation.
All cut-and-fill slopes for the conveyor and service
roads will be designed to prevent soil erosion. Drainage
channels will be incorporated where necessary.
Fill slopes adjacent to streams will be rip-rapped as a
means of permanent erosion control.
Embankment slopes will be graded to prevent erosion.
Run-off from roads, buildings and other structures will
be handled through standard engineering control measures.
Sediment traps, settling ponds, berms, and other engineering measures will be used to minimize the amount of
sedimentation during construction.
Off-road vehicle travel will be kept to a minimum.
During tailings impoundment construction, Bruno Creek

59-0 ENVIRONMENTAL CONDITIONS (Continued)
will be diverted
erosion.

around affected areas to minimize

59.4.3 Erosion control of permanent roads will be incorporated
into the design of the road. To determine appropriate
control measures, the follov/ing factors will be considered:
59.4.3.1

Cut-and-fill, slope length, and steepness.

59.4.3.2

Number and type of stream channel crossings.

59.4.3.3

Road surface

59.4.3.4

Timing of and length of disturbance to vegetation

59.4.3.5

Roadside drainage

materials

59.4.4 Following the construction
of permanent roads, the roadside will be stabilized. Stabilization will be provided
by one (1) or more of "the following techniques:
59.4.4.1

Rip-rapping of slopes

59.4.4.2

Topsoil pre-stripping and replacement

59.4.4.3

Retaining walls where necessary

60.0 EQUAL EMPLOYMENT REQUIREMENTS
60.1 CONTRACTOR hereby agrees that the follov/ing provisions are made a
part of each CONTRACT, Agreement, and Purchase Order currently
existing or which may be entered into with COMPANY to the extent
such provisions are applicable to CONTRACTOR.
60.1.1 Equal Opportunity Clause (Applicable to CONTRACTS exceeding $10,000.) The CONTRACTOR agrees not to discriminate
against any employee or applicant for employment because;
of race, creed, color, or-national origin. Unless exempted, the CONTRACTOR certifies- compliance with the
Equal Opportunity Clause pursuant to Sec. 202 of Executive Order 11246, as amended by Executive Order 11375
and implemented by 41 C.F.R. Sec. 60-1.4. The CONTRACTOR agrees that the Equal Employment Clause is incorporated herein by reference and that its provision will
be included in every non-exempt subcontract.
60.1.2 Non-Segregated Facilities (Applicable to CONTRACTS exceeding 510,000.] The CONTRACTOR certifies that it does
not and will not maintain and provide for its employees
any segregated facilities at any of its establishments
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and does not and will not permit its employees to perform
their services at any location, under its control, where
segregated facilities are maintained.
The CONTRACTOR
agrees that a breach of this certification is a violation
of the Equal Opportunity Clause referenced above.

60.1.3

60.1.2.1

As used in this certification, the term "segregated facilities" means any waiting rooms,
work areas, restrooms and wash rooms, restaurants and other eating areas, time clocks,
locker rooms and other storage or dressing
areas, parking lots, drinking fountains,
•recreation or entertainment areas, transportation, and housing facilities provided for
employees which are segregated by explicit
directive or are in fact segregated on the
basis of race, creed, color or national origin, because of habit, local custom, or otherwise.

60.1.2.2

The CONTRACTOR further agrees that (except
where it has obtained identical certifications
from proposed
SUBCONTRACTORS for specified
time periods), it will obtain identical certifications from proposed SUBCONTRACTORS prior
to the award of sucontracts exceeding $10,000.

60.1.2.3

The CONTRACTOR agrees to forward the following
notice to such proposed SUBCONTRACTORS (except
where the proposed SUBCONTRACTORS have submitted identical certifications for specific
time periods): NOTICE TO PROSPECTIVE SUBCONTRACTORS OF REQUIREMENT FOR CERTIFICATION OF
NONSEGREGATED FACILITIES.

60.1.2.4

A Certification of Nonsegregated Facilities,
as required by Sec. 60-1.8 of Title 41 of the
Code of Federal Regulations, must be submitted
prior to the award of the SUBCONTRACT exceeding $10,000 which is not exempt from the
provisions of the Equal Opportunity Clause.
The Certification may be submitted either for
each SUBCONTRACT or for all
SUBCONTRACTS
during a period (for example quarterly, semiannually).
(NOTE: The penalty for making
false statements in offers is prescribed in
18 U.S.C. 1001.)

Employee Information Report
(Applicable to CONTRACTS
exceeding $50,000.) Within thirty (30) days of the date
of a non-exempt CONTRACT award, CONTRACTOR agrees to file
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Standard Form 100 (EEO-1) and annually, thereafter, prior
to March 31, pursuant to 41 C.F.R. Sec. 60-1-7. This
provision is inapplicable if the CONTRACTOR has less than
fifty (50) employees, has filed a report within the
preceding twelve (12) months, or is otherwise not required by law or regulations to so file.
60.1.4

Affirmative Action Comoliance Program
(Applicable to
CONTRACTS exceeding $50,000.) Within 120 days of the
date of a non-exempt CONTRACT award, CONTRACTOR agrees
to develop and maintain for each of its establishments a
written affirmative action compliance program pursuant to
41 C.F.R. Sec. 60-1.40. This provision is inapplicable
if the CONTRACTOR has less than fifty (50) employees or
is otherwise not required by law or regulation to maintain such a program.

60.1.5

Emolovment of Disabled Veterans and Veterans of the
Vietnam Era (Applicable to CONTRACTS exceeding $10,000.)
The CONTRACTOR agrees not to discriminate against any
employee or applicant- for employment in regard to any
position for which the employee or applicant is qualified
because he or she is a disabled veteran or veteran of the
Vietnam Era. Unless exempted, CONTRACTOR agrees that the
affirmative action clause set forth at 41 C.F.R. Sec.
60-250.4 and the related rules, regulations, and definitions are incorporated herein by reference. The CONTRACTOR further agrees that the provisions of such clause
will be included in every non-exempt SUBCONTRACT.

60.1.6

Utilization of Minority Business Enterorise
(Applicable
to CONTRACTS exceeding $10,000.) Pursuant to 41 C.F.R.
Sec. 1-1.1310-2, CONTRACTOR agrees that the following
clause shall be incorporated in non-exempt CONTRACTS:
60.1.6.1

It is a policy of the Government that Minority
Business Enterprises shall have the maximum
practicable opportunity to participate in the
performance of Government CONTRACTS.

60.1.6.2

CONTRACTOR agrees to use its best efforts to
carry out this policy in the award of its
SUBCONTRACTS to the fullest extent consistent
with the efficient performance of this order.
As used in this Order, the term "minority
business enterprise"
means a business, at
least fifty percent (50%) of which is owned
by minority group members or, in case of
publically-owned business, at least fifty-one
percent (51%) of the stock of which is owned
by minority group members. For the purpose
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of this definition, minority group members
are Negroes, Puerto Ricans, Spanish-speaking
American people, American Orientals, American
Indians, American Eskimos, and American Aleuts.
CONTRACTOR may rely on written representations
by SUBCONTRACTORS regarding their status as
minority business enterprises in lieu of an
independent investigation.
In CONTRACTS
containing the above clauses and exceeding
$500,000 the CONTRACTOR agrees to comply with
the provisions of 41 C.F.R. Sec. l-1.1310-2(b),
60.1.7

Emplc; -qnt of Handicapped Persons (Applicable to CONTRACTS
exceeding $2,500.) The CONTRACTOR agrees not to discriminate against any employee or applicant for employment
in regard to any position for which the employee or
applicant for employment is qualified because of physical
or mental handi cap. Unless exempted, CONTRACTOR agrees
that the affirmative action clause set forth at 41 C.F.R."
Sec. 60-741.4 and the related rules, regulations, and
definitions are incorporated herein by reference. The
CONTRACTOR further agrees that the provisions of such
clause will be included in every non-exempt SUBCONTRACT.

60.1.8

Utilization of Small Business Concerns
(Applicable to
CONTRACTS exceeding $10,000.)
Pursuant to 41 C.F.R.
Sec. 1-1.1710-3, the CONTRACTOR agrees that the following
clauses shall be incorporated in non-exempt CONTRACTS:
60.1.8.1

It is the policy of the Government as declared
by the Congress that a fair proportion of the
purchases and contracts supplies and services
.for the Government be placed with small business concerns.

60.1.8.2

CONTRACTOR agrees to accomplish the maximum
amount of subcontracting to small business
concerns that the CONTRACTOR finds consistent
with the efficient performance of this CONTRAC"

In CONTRACTS containing the above clauses and exceeding
$500,000 the CONTRACTOR agrees to comply with the provisions of 41 C.F.R. Sec. l-1.710-3(b), which is incorporated herein by reference.
60.1.9

Utilization of Labor Surplus Area Concerns (Applicable to
CONTRACTS exceeding $10,000.) - Unless exempted, CONTRACTOR agrees to use its best efforts to place its SUBCONTRACTS with labor surplus area concerns in accordance

